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Honorable Alex P. Garcia DAVID B, WHITTiNGTON
Assembly Chamber Berovire

Bank, Corporation and Insurer
Taxes: Two-Thirds Vote - #2829

Dear Mr. Garcia:

QUESTION

You have asked us whether the requirements of
the California Constitution for a two-thirds legislative
vote on bills relating to taxes paid by banks, corpora-
tions and insurers is constitutional.

OPINION AND ANALYSIS

As you know, this office is representing the
Legislature in an action involving the exact question
you ask, Cameron v. Senate and Assembly, No. 982576,
L.A. Sup.” Ct. Thereiore, it would be *nappropriate at
this time for us to predict the outcome of that lawsuit.
For that reason, we will limit our analysis to a discussion
of the two issues raised in that lawsuit.

1, One Man One Vote

The first issue presented in the Cameron case
is whether the two-thirds legislative vote requirements
for bills relating to bank, corporation and insurer taxes
violates the equal protection clause of the Fourteenth
Amendment of the United States Constitution under the "one
man one vote' decisions, Specifically, these requirements
are as follows:
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"The legislature, two-thirds of all the
members elected to each of the two houses
voting in favor thereof, may by law change the
rate or rates of taxes herein imposed upon in-
surers."” (Insurer taxes; Sec. l4-4/5, subd.
(i), Art. XIII, Cal. Const.)

"Any tax imposed pursuant to this sec-
tion must be under an act passed by not less
than two-thirds vote of all the members elected
to each of the two houses of the legislature."
(Bank and corporation taxes; Sec. 16, subd.
(3), Art. XIII, Cal. Const.

The contention of the plaintiff in the Cameron
case on this issue is "...that the requirement of a two-
thirds majority is to give each legislator voting in opposi-
tion to a change in the tax rates or in opposition to the
imposition of a tax upon said selected class of taxpayers,
the equivalent of two votes as opposed to each single vote
of a legislator voting in favor of such changes; [and] that
this dilution of the vote of a legislator is an indirect
abridgment and dilution of the right to vote and to have
an equal vote of citizens and taxpayers of the State of
California just as effectively as if such citizens or tax-
payers were required to vote directly on such matters"
(Cameron v. Senate and Assembly, paragraph 7 of the complaint).

The basis for this contention apparently lies in
the recent landmark decision of the California Supreme Court
in Westbrook v, Mihaly (1970), 2 Cal. 3d 765, declaring the
requirement of a two-thirds vote for local bond elections
unconstitutional under the "one man one vote" decisions. The
petitioners in the Westbrook case contended that the two-thirds
vote requirement, bK giving to each negative voter twice the
voting power of each affirmative voter, substantially diminished
the effect of the votes of all persons who favored passage of
propositions authorizing the incurring of bonded indebtedness
(p. 773). The court stated that it was required to consider
the facts and circumstances behind the law, the interests
which the state claimed to be protecting, and the interests
of those disadvantaged by the challenged classification (p. 774).
The court considered such factors at %ength.
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The court reviewed three principal contexts
in which the courts are now enforcing the Equal Pro-
tection Clause in the "political thicket" (p. 779).
The first category is state laws that exclude various
groups from voting in all or certain elections (p. 779).
The second area involves state geographical districting
systems which dilute effectiveness of the franchise
either directly or through the allocation of legislative
representation (p. 780). The final area was described
by the court as follows: "The third category of which
we speak is less neatly defined. In a general way, it
deals with the extent to which a state, through the
political process, may impose on the interests of one
group burdens which are significantly more onerous than
those it imposes on similar interests of other groups.”
(p. 780) The court stated that the court decisions in
these three areas fashion the doctrinal structure and
delineate the basic principles that govern its decision
in the case before it (p. 781).

The petitioners contended that the dilution
of voting power, caused by the two-thirds vote require-
ment involved, constituted a denial of equal protection
of the laws, absent a showing that the provision is nec-
essary to promote a compelling state interest (p. 781).
The court held that the requirement could be valid if,
and only if, it could be shown necessary to promote a
compelling state interest (p. 795).

The court stated, in the course of its opinion,
that the inevitable result of any extraordinary majority
reguirement is to give one group of voters a greater
influence on the outcome of an election than to another
group of comparable size but opposite conviction (p. 782).
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One of the respondents' arguments in the case
was that the extraordinary majority requirement at issue
was not unigue and that there are many contexts in which
governmental action is conditioned upon the ability of
its proponents to secure the support of more than & bare
majority (p. 797). The respondents compiled many such
requirements, including those requiring two-thirds for
General Fund appropriations and urgency statutes,

The court rejected the respondents' argument
and stated that, since many of the extraordinary majority
provisions apply solely to the internal procedures of
legislative bodies, they involve no dilution of the indi-
vidual exercise of the franchise as was the issue in that
case (p. 798). The court noted that some of the legisla-
tive vote requirements were institutional arrangements of
varied historical origin and specialized function (e.g.,
ratification of a treaty, p. 798), others were designed
to avoid precipitate action in areas of particular impor-
tance or sensitivity (e.g., conviction of impeachment,

P. 799), and others represent those basic allocations of
power between branches of govermment which are at the

heart of the 'checks and balances' system established by
the founding fathers (e.g., override of a veto, p. 799).

The court concluded the above discussion in the
following words:

"Finally, those extraordinary majority
vote requirements which do apply outside the
legislative process are by no means uniformly
invalidated by our decision today. We
emphasize that while it has not been demon-
strated that a two-thirds vote requirement
for approval of local general obligation bonds
is necessary to promote a compelling state
interest, similar provisions in other contexts
may meet this standard. For example, it is
common to insist upon a broad concensus before
altering basic political documents. (See, e.g.,
U.S. Const., Art. V,) Documents such as con-
stitutions exist partly to provide continuity
and stability to the affairs of state. This
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is a goal of fundamental importance and one
which can be achieved only by protecting
such charters from the will of temporary
majorities. We see no a priori reason to
assume that other extraordinary majority
provisions cannot be shown to be necessa
to attain 'compelling’ ends. Each must Eg
Judged on its particular facts. Those

ich serve no such end will fall, but our
decision today commits us to no wholesale
elimination of such laws. We, of course,
express no opinion as to the validity of
any of the foregoing provisions.”" (p. 799;
emphasis added.§

Several points should be noted regarding the
application of the Westbrook decision with regard to the
two-thirds vote requirement for bills relating to taxes
paid by banks, corporations and insurers,

First, it is clear that the latter requirement
gives legislators who oppose a change in taxes paid by
banks, corporations and insurers greaterr influence in
the matter than legislators of equal number but opposite
conviction, much the same as the court stated in the
Westbrook case regarding voters who opposed a local bond
issue (p. 782). However, the tax measure requirement may
be distinguished from the local bond issue requirement in
that the latter discriminated in favor of those opposed
to raising revenue by means of local bond issues, while
the former gives preference to neither those who wish to
increase revenue raised by taxes on banks, corporations
and insurers, nor those who wish to decrease such revenue.
Rather, it favors those who wish to retain the status quo.

The court stated the following with respect to
the two-thirds school bond requirement in this regard:

"This justification for the extraordinary
majority requirement rests on the premise that
a decision to undertake a project such as the
construction of schools and playgrounds is



Honorable Alex P, Garcia - p. 6 - #2829

qualitatively different from a decision not
to do so. This, in turn, is based on the
assumption that spending money is a more
serious matter than not spending it and, con-
sequently, must be justified whereas frugality
is self-justifying. A predisposition to
thrift may serve a man well. It does not,
however, justify govermmental inertia,
especially when govermment is faced with
critical social problems demanding urgent

and sometimes costly remedies. There is no
presumption in favor of inaction, as the
United States Supreme Court observed in Aver
v. Midland County, supra, 390 U.S. 474, 48%;
'[WwTe might point out that a decision not to
exercise a function within [local government's ]
power - a decision, for example, not to build
an airport or a library, or not to participate
in the federal food stamp program - is just as
much a decision affecting all citizens...as an
affirmative decision.'" (p. 793; emphasis of
the court.)

Second, the tax requirement may be distinguished
from the bond issue requirement on the basis that it in-
volves a legislative rather than a popular vote.

Thus, it could be argued that the Westbrook
decision gives a two-thirds legislative vote requirement
"legislative immunity' from the "one man one vote'" doctrine,
since there is no "dilution of the individual exercise of
the franchise'" involved. Even if the latter argument is
not successful, the two-thirds legislative vote require-
ment for bank, corporation and insurer taxes would still
bed:pheld if shown to be necessary to attain'tompelling"
ends.

In this regard it could be argued that the area
of taxation of banks, corporations and insurers is one of
particular importance and sensitivity, either by reason of
the amount of revenue derived from such sources or by
reasons of special interests of the state in encouraging
and protecting commercial activity. A further argument
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would be that a two-thirds vote requirement in such matters
provides a '"check and balance' which protects rather than
weakens minority interests, by forcing a compromise be-
tween various factions of the Legislature in order to enact
legislation. Thus, the legislative vote requirement could
be distinguished from the popular vote requirement because
of the creative nature of the legislative process as
opposed to the "'yes or no'" nature of a vote on a local bond
issue, and it could be pointed out in this regard that
whereas it is fairly common to have a partisan majority in
both houses of the Legislature, it would be quite unusual
for one party or faction to be able to raise a two-thirds
vote soldy within its own ranks,

Finally, there is the possibility that the West-
brook case may be overruled. A petition for writ of
certiorari to the United States Supreme Court has been filed
in the Westbrook case, and the matter was docketed on
September 2, 197/0. The United States Supreme Court granted
certiorari in the similar West Virginia case of Gordon v.
Lance on March 30, 1970. The latter case involves a
decision of the West Virginia Supreme Court invalidating a
state constitutional requirement of a three-fifths vote
for voter approval of bond issues and an increase in tax
levies (Lance v. Board of Education of County of Roane,

170 S.E. 83).” Also, on August 1%, 1970, the United
States District Court for West Missouri ruled contrary to
the decision in the Westbrook case, upholding Missouri's
constitutional and statutory requirements for a two-thirds
vote on local school tax levies and bond issues (Brenner v.
Kansas City School District, 39 Law Week 2122),

2. Classification of Taxpavers

The second issue presented in the Cameron case
is whether the two-thirds legislative vote requirement
for bills relating to bank, corporation and insurer
taxes violates the equal protection clause of the United
States Constitution as an arbitrary discrimination between
classes of taxpayers.

The contention of the plaintiff in the Cameron
case on this issue is ''that the above cited constitutional
sections of the State of California [Secs. 14-4/5, 16,

Art. XIII, Cal. Const.], insofar as they provide for an
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extraordinary majority of the Legislature to affect laws
changing the tax rate or to impose taxes upon the class

of taxpayers specified therein, is an arbitrary discrimina-
tion between classes of taxpayers of the State of California."
(Cameron v. Senate and Assembly, Para. 6 of the Complaint.)

It is a well settled general rule that the power
of states to make classifications of persons for the purpose
of taxation is very broad and in making such classifications
every reasonable presumption in support of the classification
will be indulged in to uphold if it can be reconciled on an
reasonable or natural theory (Roth Drug, Inc. v. Johnson, 1
Cal. App. 2d 720, 733, 734). Tax schemes classifying tax-
payers between corporations and individuals have been upheld
as well as classifications for purposes of tax rates and
exemptions (Home Ins. Co. v. New York, 33 L. ed. 1025; Steb-
bins v. Riley, 69 L. ed. 884; Bank of California v. San
Francisco, % cal. 276). The plaintiffs in the Cameron case
contend that while California's system of taxing banks, cor-
porations, insurers, and individuals is valid, the higher
legislative vote required to change the bank, corporation
and insurer taxes is discriminatory against individuals,

The legislative histories of the constitutional
provisions requiring higher legislative votes to change the
taxation of banks, corporations and insurers do not disclose
the reasons therefor. In support of such requirement, how-
ever, it could be argued that the people of this state con-
sider it desirable to encourage the formation and settling
in this state of the business organizations subject to the
bank, corporation and insurer taxes through providing
stability and predictability in the existing tax system
with respect to these organizations. It may thus be argued
that just as the state may classify types of taxpayers with
respect to the imposition of taxes and exemptions from taxa-
tion, it is not unreasonable to make it more difficult for
the Legislature to change the existing taxation of particular
classes of taxpayers, such as corporations, banks and insurers.
In this regard, the United States Court of Appeals for the
First Circuit in the case of Ballester v. Descartes, 181 F.
2d 823, at page 833, stated:
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"The Legislature is not obliged to treat
on an equality all the distinctive types of
business organization, either taxwise or
otherwise. Individuals contemplating the
formation of one or another of these various
types of business organization will take into
account, as applied to their own individual
situations, the advantages and disadvantages of
the various choices offered them. From the
point of view of tax consequences, one form of
organization may have advantages over others;
thus, if the insular income tax law remains as
amended, it may furnish an incentive to persons
to incorporate rather than to form partnerships,
despite the more stringent regulation to whicg
corporations are subjected.,”

Veiy truly yours

George H. Murphy
Legislative Counsel

cjah;i’ﬁ&)CIllN)dti

ol

Clinton J. deWitt

Deputy Legislative Counsel
CJdeW:ch
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Honorable Alex P. Garcia
Assembly Chamber

Constitutional Amendments - #2777
Dear Mr. Garcia:

-

QUESTION

You have asked whether the Legislature could
submit two alternative constitutional amendments, one
lowering the two-thirds vote requirement for insurance
and bank and corporation taxes to a majority, the other
raising the vote requirement for all other taxes to two-
thirds; and if so, how it could be done.

OPINION AND ANALYSIS

There is no provision of the constitution which
would prohibit the Legislature from submitting to the
people two constitutional amendments on the same subject,
includ two constitutional amendments relating to
legislative vote requirements for tax measures. If the
provisions of two or more constitutional amendments
approved at the same election conflict, those of the
measure receivi the highest affirmative vote prevail
(Art. XVIII, Sec. 4, Cal. Const.).

Therefore, in our opinion, the Legislature
could submit two constitutional amendments, one lowering
the legislative vote requirement for insurance and bank
and corporation taxes, the other fixing the legislative
vote requirement for all taxes, including the income
and bank and corporation tax, at two-thirds., If the
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amendments are so drafted that they clearly conflict with
each other in all respectss the amendments will, in effect,
0

be alternatives, i.e., if both are approved, the amendment
receiving the lower vote will have no effect.

Very truly yours,

George H. Murphy
Legislative Counsel

By
Clinton J. deWitt
Deputy Legislative Counsel

CJdeW:cm
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Honorable Alex P. Garcia R
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Bank and Corporation Tax BN e WAL

Law (A.C.A, 13) =~ #3392 DavIO B, WiTnNGTon

Jimnae Wine
DEreTiEe

Dear Mr, Garcia:
UESTION

I1f Assembly Constitutional Amendment No. 13,
as introduced in the 1971 Regular Session, is approved
by the voters, could the Legislature increase taxes
under the Bank and Corporation Tax Law by a majority
vote if it did not otherwise amend the law?

OPINION AND ANALYSIS

Among other changes, Assembly Constitutional
Amendment No. 13, as introduced in the 1971 Regular Ses=-
sion, deletes provisions of the California Constitution
requiring a two-thirds vote to change the rates of taxa-
tion on banks, insurance companies, corporations and
franchises and allows such changes by a majority vote.
Although this removes an impediment to changing these
tax rates by a majority vote, in the case of the Bank
and Corporation Tax Law there is an additional complica-
tion because of subdivision (d) of Section 12 of Article
IV of the California Constitution., This provision requires
2 two-thirds vote for any bill making an appropriation
from the General Fund, except for appropriations for
public schools. Due to the provisions of Sections 16100
and 16105 of the Government Code, any increase in taxes
under the Bank and Corporation Tax Law automatically
results in an appropriation and thus requires a two-
thirds vote.

cAl g
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Section 16100 of the Government Code requires
that one=fourteenth of the revenue derived pursuant to
the Bank and Corporation Tax Law (which revenue has been
transferred to the General Fund under Section 26481 of
the Revenue and Taxation Code) shall be transferred to
the Property Tax Relief Fund. In turn, Section 16105
continuously appropriates the money in the Property Tax
Relief Fund to the Controller to make payments to local
government for losses of revenue they suffer because of
reduction of the property tax on business inventories.

Since an increase in bank and corporation taxes
will increase total revenue, it will increase the amount
of money going to the Property Tax Relief Fund, This will
result in an increase in the amount that is appropriated
to the Controller under Section 16105 of the Covernment
Code. Because of this appropriative effect, any bill
raising the rate of tax under the Bank and Corporation
Tax Law must be passed by a two-thirds vote to satisfy
the requirements of subdivision (d) of Section 12 of
Article 1V of the California Constitution.

However, if the Legislature were to repeal the
continuing appropriation in Section 16105 or provide by
statute that the additional revenue accruing from any
increase in the Bank and Corporation Tax will not go into
the Property Tax Relief Fund or any other continuousl
appropriated fund, then a bill raising the rate under the
Bank and Corporation Tax Law would only require & majority
vote,

Very truly yours,

George H., Murphy
Legislative Counsel

By W%%@L

Jadigs Reichle
ty Legislative Counsel

JR:rt

Two copies to Honorable Leo T. McCarthy,
pursuant to Joint Rule 34,
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Dear Mr.

Corporate Taxation
(A.C.A, 13) - #3383

Garcia:

QUESTION
If Assembly Constitutional Amendment No. 13,

as introduced at the 1971 Regular Session of the
Legislature, is approved by the voters in its present
form, would chartered cities or general law cities be
able to tax corporate franchises or would this be
otherwise prohibited?

OPINION AND ANALYSIS
Assembly Constitutional Amendment No. 13, as

introduced at the 1971 Regular Session of the Legislature
proposes, among other things, to amend Section 16 of
Article XIII of the State Constitution in the following
manner :

"Sec. 16. 2r €a) Banksy ineiuding
natienat banking asseetatiens; leeated
within the limies of ehis Seake; shaiil
annuaiiy pay te the Btate a tax; at the
¥age Ee be provided by law aeeording e
or measured by thetr net ineeme; whieh
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shal} be &n lieu of ait ether taxes and
lieenses; state; county and mmnieipal;
upen sueh banksy; er the shares thereof;
exeept taxes upen their real preperty
and; when permttied by the Cengress ef

the United-Srates with respeek ke natienal
banking asseeiationsy; meter vehiele amd
ethey vehtele registracien lieense fees
and any ether &ax eor lieense fee impesed
by the Btate uped vehieles; meter vehieles
er the eperatien thereof:

"¢b} (a) The Legislature may provide
by law for any ether form of taxation now or
hereafter permitted by the Congress of the
United States respecting national banking
associations; provided, that such form of
taxation shall apply to all banks located
within the limits of this State.

"2- (b) The Legislature may provide
by law for the taxation of corporations,
their franchises, or ang other franchises,
by any method not prohibited by this Consti-
tution or the Constitution or laws of the
United States.

"3: (c) Any tax imposed pursuant to
this section must be under an act passed
by not less than &we-thirds a majority vote
of all the members elected to each of the
two houses of the Legislature."

As we understand it, the main purpose of the above
proposed amendments is to allow the Legislature greater
flexibility with respect to the taxation of banks and
national banking associations to conform to recent amend-
ments by Congress to Section 548 of Title 12 of the United
States Code (P.L. 91-156; see also Sec. 23181, R.& T.C.).
As applied to corporations, the proposed constitutional
amendment does no more than allow the Legislature to tax
corporations by @ majority, rather than a two-thirds, vote
of all the members elected to each of the two houses.

Thus, whatever power cities now have to tax
corporate franchises will not be affected by this proposed
change. However, precisely what powers the cities do have
under existing law to tax corporate franchises is unclear.
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Section 14 of Article XIII of the State Constitution
provides for the manner of assessing and taxing public
utility property for purposes of property taxation. The
section goes on to provide:

"All companies herein mentioned and
their franchises ... shall be taxed in the
same manner and at the same rates as
mercantile, manufacturing and business
corporations and their franchises are
taxed pursuant to Section 16 of this
article; provided, that nothing herein
shall be construed to release any company
mentioned in this section from the payment
of any amount agreed to be paid or required

by law to be paid for any special privilege
or franchise granted by any political sub-
division or municipality of this State ...
(Emphasis added.)

As may be seen, the above provision does not define
"franchise'" or'special franchise.'" However, the courts have
stated that a franchise is a special privilege granted by
the state directly or through one of its mandatories (Crocker
v. Scott (1906), 149 Ccal. 575, 597).

Whenever a corporation is legally formed, the
right to be and exist as such, and as a corporation to do
the business specified in its articles, whether it be a
banking business, grocery business, or the operation of a
railroad, or any other business in which individuals may
function without grant from the state, is a grant by the
sovereign power, a valuable right which is generally known
as the corporate franchise (Bank of California v. City and
County of San Francisco (190%), 142 Cal. 276, 279)-

ranchise 1s deemed to be property under the laws relating
to property taxation (Art. XIII, Sec. 1, Cal. Const.; San
Jose Gas Company v. January (1881), 57 Cal. 614, 616).

The Legislature has provided for the taxing of
corporate franchises under the Bank and Corporation Tax
Law provided for in Part 11 (commencing with Section 23001)
of Division 2 of the Revenue and Taxation Code.
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The franchise tax is a tax imposed upon a
corporation for the right or privilege of being a corpor-
ation or of doing business in a corporate capacity, and
differs materialgy from property taxes (The Pacific
Company, Ltd. v. Johnson (1931), 212 cal. I48, 154, 155).
The tax is not imposed on the privilege of doing business,
but on the privilege of doing business as a corporation
(Edward Brown and Sons v. McColgan (1942), 53 Cal. App.

2 , 508). 1t is imposed on the privilege of using
the corporate mechanism, with its consequent advantages
over other forms of doing business in this state (Id.).

Although the Bank and Corporation Tax Law is
administered by the Franchise Tax Board (Sec. 26422, R.& T.C.),
the State Board of Equalization has duties imposed upon it
under such law (see Sec. 26077, R.& T.C.). As used in the
law, "Franchise Tax Board" is used to designate that body,
while use of the single word '"board" refers to the State
Board of Equalization (Sec. 23031, R.& T.C.).

The corporate franchise tax is imposed under
Chapter 2 (commencing with Section 23101) of Part 11 of
Division 2 of the Revenue and Taxation Code. Within this
chapter, Section 23154 provides:

"23154. The tax imposed under this
chapter is in lieu of all ad valorem taxes
and assessments of every kind and nature
upon the general corporate franchises of
the corporations taxable under this chapter
but is not in lieu of any taxes or assess-
ments upon special franchises owned, held
or used by said corporations. All such
special franchises shall be assessed annually
by the board, at their actual value, in the
same manner as is provided for the assess-
ment of other property to be assessed by
said board under Section 14 of Article XIII
of the Constitution of this State, and shall
be subject to taxation to the same extent
and in the same manner as other property so
assessed by said board."

As may be seen, the above provision speaks in terms
of ad valorem property taxes and assessments of every kind
and nature imposed upon general corporate franchises. This
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language is the type employed in property taxation, rather
than the franchise tax. It is noted that the section does
not state that the franchise tax is in lieu of a local
excise tax on the privilege of doing business by a
corporation.

Moreover, the section goes on to provide that
"special franchises" shall be assessed annually by the State
Board of Equalization in the same manner as other property
assessed by the board under Section 14 of Article XIII of
the State Constitution. As noted earlier, the State Board
of Equalization presently assesses public utility property
under that constitutional provision for purposes of property
taxation.

Although the above provision has been a part of

the law since 1935 (see subd. (7), Sec. 4, Bank and Corporation
Franchise Tax Act; Ch. 353, Stats. 1935), the section has
not been construed as prohibiting the imposition of license
taxes on corporations for revenue purposes by chartered
cities under their charters (see West Coast Advertisin
% v. City and County of San Francisco ( g al.

. For that matter, Section 37101 of the Government
Code grants the following power to the legislative bodies
of cities governed by general laws:

"37101. The legislative body may license,
for revenue and regu%ation, and fix the license
tax upon, every kind of lawful business
transacted in the city, including shows,
exhibitions, and gemes. . . ."

In addition to the foregoing, for purposes of the
Personal Income Tax Law, which is provided for in Part 10
(commencing with Section 17001) of Division 2 of the Revenue
and Taxation Code, an "individual" is defined to mean a
natural person (Sec. 17005, R.& T.C.). '"Person," on the
other hand, is defined as including individuals, fiduciaries,
partnerships, and corporations (Sec. 17007, R.& T.C.).

Section 17041.5 of the Revenue and Taxation Code
then goes on to provide as follows:

"17041.5 Notwithstanding any statute,
ordinance, regulation, rule or decision to
the contrary, no city, county, city and
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county, governmental subdivision, district,
public and quasipublic corporation,
municipal corporation, whether incorpo-
rated or not or whether chartered or not,
shall levy or collect or cause to be
levied or collected any tax upon the
income, or any part thereof, of any person,
resident or nonresident.

"This section shall not be construed
s0 as to prohibit the levy or collection
of any otherwise authorized license tax
upon & business measured by or according
to gross receipts." (Emphasis added.)

Since "person" is defined as including "corporations,"
we think the above provision would prohibit the imposition
of a local income tax in most cases, even though the provision
is located in the Personal Income Tax Law and corporations
are taxed under the Bank and Corporation Tax Law.

As a final point, it should be noted that sub-
dvision (a) of Section 5 of Article XI grants the following
power to chartered cities:

""(a) 1t shall be competent in any city
charter to provide that the city §overned
thereunder may make and enforce all
ordinances and regulations in respect
to municipal affairs, subject only to
restrictions and limitations provided
in their several charters and in
respect to other matters they shall
be subject to general laws. . . ."

The grant of authority to chartered cities over
their municipal affairs has been held to include the power
to impose taxes for municipal purposes unaffected by general
laws on the same subject (West Coast Advertising Company v.
City and County of San Francisco, supra, at pp. 521, .

e courts have held that the state has preempted the field
gf alcghglichbeverage taxes Eo the exclusion of taxes
mpose chartered cities (Century Plaza Hotel Compan
v. Cit 2% Los Angeles (1970); 7 Ea*. App. 3d 616, %565,
but there is no case so holding with respect to the corporate
franchise tax.
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Thus, if Assembly Constitutional Amendment No.
13, as introduced at the 1371 Regular Session, is

approved by the voters in its present form, we think
chartered cities and general law cities will have the

same power to impose a corporate franchise tax as they now
have, which is to say as follows:

1. There is no provision prohibiting cities
from imposing a tax for revenue purposes upon the right
or privilege of doing business in a corporate capacity.
However, since general law cities may only impose taxes
pursuant to legislative authorization (Art. XIII, Sec. 37,
Cal. Const.), and there is no such authorization with respect
to a franchise tax, they could not impose such a tax. As
for chartered cities, unless otherwise prohibited by charter
or constitutional provision, the courts have held that they
may impose taxes without specific legislative authorization.
However, in the case before us, the Constitution clearly
provides that the Legislature may provide for the taxation
of corporations or téeIr franchises. Thus, without legis-
lative authorization, there is doubt that even chartered
cities could impose a franchise tax. This question has not,
as yet, been presented to the courts. Any question could be
resolved, of course, by an appropriate amendment to the
measure.

2. Neither chartered nor general law cities may
impose a property tax upon general corporate franchises
(Sec. 23154, R. & T.C.; Art. XIII, Sec. 14, Cal. Const.).

3. Both general law cities and chartered cities,
unless otherwise prohibited by charter provision, may license
businesses, including corporations, for revenue purposes
(Sec. 37101, Gov. C.; West Coast Advertising Company v.

City and County of San Francisco, supra).

4. Cities are prohibited from imposing an income
tax on corporations (Sec. 17041.5, R. & T.C., supra). As
applied to general law cities, this prohibition is superfluous,
since they could only impose such & tax pursuant to legislative
authorization and no such authorization has been enacted.
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The application of the prohibition to the imposition of

such a tax on corporations by a chartered city has not as

yet been tested in the appellate courts of this state.
Very truly yours,

George H. Murphy
Legislative Counsel

. .
by Sgeoll £t
Russell L. Sparling
Deputy Legislative Counsel

RLS :say

Two copies to Honorable Leo T. McCarthy,
pursuant to Joint Rule 34%.
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Honorable Alex P. Garcia D X W
Assembly Chamber oerumies

Appropriations - #3451

Dear Mr., Carcia:
UESTION

With respect to continuing appropriations from
specified tax funds, you have asked what vote would be
required for the Legislature to amend the appropriation,
so that the amount so expended would not exceed the amount
of revenue derived under the existing level of taxation,

OPINION

In our opinion, such a limitation could be
enacted by a majority vote of the membership of each house
of the Legislature.

ANALYSIS

We are here discussing an appropriation of the
type contained in the Cigarette Tax Law, which is provided
for in Part 13 (commencing with Section 30001) of Division 2
of the Revenue and Taxation Code. At the present time, this
tax is imposed at rate which produces 10 cents in gross
revenue for each package of cigarettes distributed
(Sec., 30101, R. & T.C.), and 30 percent of the net revenue
derived from the tax is continuously appropriated to make
subventions to counties and cities (Sec. 38462, R & T.C.))a
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The general rule with respect to vote requirements
for enacting legislation is contained in subdivision (b) of
Section 8 of Article IV of the State Constitution, which
provides, in part:

"(b) The Legislature may make no law except
by statute and may enact no statute except by
bill. . . . No bill may be passed unless, by
rollcall vote entered in the journal, a majority
of the membership of each house concurs,”

Thus, unless it falls within one of the exceptions
to the general rule, a bill requires a majority vote for
enactment. One such exception is found in subdivision (d)
of Section 12 of Article IV of the Constitution, which pro-
vides as follows:

"(d) . . . Appropriations from the
general fund of the State, except appropri-
ations for the public schools, are void unless
gassed in each house by rollcall vote entered

n the journal, two-thirds of the membership
concurring.”

To constitute an appropriation it is not necessary
to use the word "appropriation'" or any other particular
language. 1t is sufficient if the intention of the Legis-
lature to authorize an expenditure of a definite sum o%
money from a specified fund can be ascertained from the
e;{ire stac:;e (Humbert vilgg%gl(lgig),sgg Cal, 57, 59;1
Riley v. Johnson (1933), . 3 ; Meyer v. Rile
9%, 2 Cal. 2d 39, 43). R i

Thus, let us assume that the Legislature at its
1971 Regular Session determined to enact a statute providing
that no greater amount of cigarette tax revenues would be
used for subventions to counties and cities in the 1971-1972
fiscal year and fiscal years thereafter than were used for
such subventions in the 1970-1971 fiscal year,



Honorable Alex P, Carcia - p. 3 - #3451

This would not authorize the expenditure of a
greater sum of money or provide for subventions to different
recipients., It would merely limit the total amount which
could be expended under an existing appropriation,

In our opinion, such an enactment would not
constitute an appropriation and could, therefore, be enacted
by a majority vote of the membership of each house of the
Legislature,.

Very truly yours,

George H. Murphy
Legislative Counsel

B “l445£7}{ Y, of;‘
stsell L. § gﬁ?ing‘i
Deputy Legislative Counsel

RLS:sm
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Honorable Alex P. Garcia

Assembly Chamber
The Conservation Bill of Rights

L&. C.A. 26 I - #6393 3:‘:’2‘:'-':'“'"\'“-079.-
Dear Mr. Garcia:

You have directed our attention to the provi-
sions of Assembly Constitutional Amendment No. 26 of the
1971 Regular Session of the Legislature.* In the limited
time available to us for the preparation of this oginion
we have treated the following questions which we shall
state and discuss in series, as adequately as possible.

QUESTION NO. 1

If enacted, would the provisions of A.C.A. 26
be self-executing?

OPINION AND ANALYSIS NO, 1

A.C.A. 26 would add Section 27 to Article I of
the California Constitution, as follows:

"Sec. 27. The conservation and protec-
tion of the natural resources and scenic
beauty of the state are hereby declared to
be policies of the state and rights of the
people of the state. The Legislature shall
make adequate provisions therefor, including,

* Hereinafter referred to as A.C.A. 26.
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but not limited to, abatement of the pollution
of the waters and air and of excessive and
unnecessary noise, protection of agricultural
lands, wetlands, parklands, shorelines, and
the development and regulation of water re-
sources., The Legislature shall provide for
the acquisition and dedication of lands,
including structures thereon, now owned or
hereafter acquired which, because of their
natural beauty, wilderness character, or
geological, ecological or historical signifi-
cance, shall constitute the state nature and
historical preserve and shall be preserved
and administered for the use and enjoyment of
the people. Properties so dedicated shall not
be taken by any authority, public or private,
or otherwise disposed of, except by statute
enacted by the Legislature. The Legislature
shall also provide for the acquisition of
rights to unappropriated water not needed for
beneficial uses, for use in connection with
the state nature and historical preserves;
but use of water for such purpose shall not
preclude the subsequent appropriation of all
or any part thereof for any reasonable and
beneficial use.

"This section shall be known as 'The
Conservation Bill of Rights.''

Traditionally, a constitutional provision has
been considered self-executing if no legislation is
necessary to give effect to it, and if there is nothing
to be done by the Legislature to put the provision into
operation (16 Am. Jur. 2d, Constitutional Law, Sec. 94).

There is authority for the proposition that
modern constitutional provisions are presumed to be self-
executing (16 Am. Jur, 2d, Constitutional Law, Sec. 96;
Winchester v. Howard, 136 Ccal. 432). However, this rule
is based upon a situation in which the constitutional
provision has a statutory character,
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In Winchester v. Howard, supra, at p. 440, the
court characterized such provisions as 'constitutional
statutes” which must be held self-executing when they
can be given reasonable effect without the aid of
legislation, unless a contrary intent is shown. A
contrary intention might be expressly stated
or apparent when only a general principle or policy
is declared. In the Winchester case, the court declared
self-executing a constitutional provision of statutory
character which made corporate directors and joint
stock trustees liable to creditors and stockholders
for embezzlement or misappropriation caused by
company officers.

However, a more generally recognized guide-
line for testing a constitutional provision is that
when the provision merely lays down general principles,
it is not self-executing; but if the provision supplies
a sufficient rule by means of which the right which it
grants may be enjoyed and protected, or the duty which
it imposes may be enforced, without the aid of a
legislative enactment, then the provision is self-
executing (16 Am, Jur. 2d, Constitutional Law, Sec.

97; People v. Western Airlines, Inc., 42 Cal, 2d 621,
app. sm., 99 L. ed. 67/7; Winchester v. Howard,
supra). And a constitutional provision which contem-
plates and requires legislation is not self-executing
(16 Am, Jur. 2d, Constitutional Law, Sec. 94; Duncan v.
Gabler (Tex.), 515 S.W. Zd I55).

As the court stated in Spinney v. Griffith,
98 Cal. 149, 151:
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"This declaration of a right, like many
others in our constitution, is inoperative
except as supplemented by legislative action.

"So far as substantial benefits are
concerned, the naked right without the
interposition of the Legislature is like the
earth before the creation, 'without form and
void,' or to put it in the usual form, the
constitution in this respect is not self-
executing."

In the Spinney case, quoted above, the court
held that a provisgon creating mechanics' liens which
stated, in part, that "the Legislature shall provide by
law for the speedy and efficient enforcement of such
liens," was not, as far as substantial benefits were
concerned, self-executing (sece also Bailey, etc,,

Iron Co. v. Goldschmidt, 33 Cal. App. 55!;.

Thus, we think it is clear that the provisions
of A.C.A, 26, if enacted, would not be self-executing so
far as creating enforceable rights. In our opinion the
language of the measure indicates the intention that
supplemental and complementary legislation would be
expected. Furthermore, we think that the general prin-
ciples and mandates contained in A,C,A, 26 do not
provide a sufficient rule by means of which the rights
granted could be enjoyed or protected.

QUESTION NO, 2

If enacted, could the Legislature be compelled
by judi;égl action to comply with the provisions of
A.C.A,

OPINION NO., 2
We do not think that the courts could compel

the Legislature to comply with the provisions of A,C.A.,
26 if it were enacted,
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ANALYSIS NO, 2

Generally, the courts have no power to enforce
the mandates of the constitution which are directed at
the legislative branch or to coerce the legislative branch
to obey its duty, no matter how clearly or mandatorily
imposed on it, with respect to its legislative functions
(16 Am, Jur, id, Constitutional Law, Sec. 226).

In Myers v. English, 9 Cal. 341, 349, the court

said:

"It is within the legitimate power of the
judiciary, to declare the action of the Legis-
lature unconstitutional, where that action
exceeds the limits of the supreme law; but
the courts have no means, and no power, to
avoid the effects of non-action."

(See also French v. Senate, 146 Cal. 604; Monarch
Cablevision, Inc, v. City Council, 239 Cal. App. 2d 2006).

Thus, in view of the above discussion we think
it is clear that the courts could not compel the Legis-
lature to comply with the provisions of A,C.A, 26 if it
were enacted,

QUESTION NO, 3

Would the provisions of A,.C,A, 26, if enacted,
create a right in the people to legal relief?

OPINION AND ANALYSIS NO. 3

We do not think that A,C,A, 26, if enacted,
would in itself create in the people any right to legal
relief which they do not now have. We think it clear
that a %eneral statement of policy such as contained in
A.C.A, 26, above, would not be taken by the courts to
establish any new cause of action or to provide for any
new procedural right with respect to litigation in the
absence of legislative action. However, A.C.,A, 26
expressly directs the Legislature to enact implementing
legislation, and such legislation could give to the
people a right to sue which they do not now have.
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QUESTION NO, &4

If enacted, would the provisions of A.C.A. 26
increase the Legislature's power with regard to charter
cities?

OPINION AND ANALYSIS NO, &

As discussed above, A,.C.A, 26 would declare
that the conservation and protection of the natural re-
sources and scenic beauty of the state are policies of
the state and rights of the people of the state, It would
mandate the Legislature to enact legislation relating
to such conservation and protection, including, but not
limited to, abatement of the pollution of the waters and air
and of excessive and unnecessary noise, protection of agri-
cultural lands, wetlands, parklands, shorelines, and the
development and regulation of water resources, It would also
mandate the Legislature to enact legislation providing for
the acquisition and dedication of lands of natural beauty,
wilderness character, or of geological, ecological, or
historical significance to be preservea and administered for
the use and enjoyment of the people as state nature or
historical preserves, Properties so dedicated could not be
taken by any public or private authority or disposed of without
a legislative enactment, It would further mandate the
Legislature to provide for the acquisition of rights to
unappropriated water not needed for beneficial uses, for
use in connection with the state nature and historical
preserves; provided, that the use of water for such purpose
would not preclude the subsequent appropriation of all or
any part thereof for any reasonable and beneficial use.

It is basic that the California Constitution, in
contrast with the United States Constitution, is not a grant
of power but rather s limitation upon ghe gowgrazgf thea)
Legislature (Fitts v, Superior Court Cal, 24 230, 23
ang it is compctent for the EegIsIncﬁte to exercise all
le§islative powers not forbidden by the California Constitution,
delegated to the federal government, or prohibited by the
Constitution of the United States; and that an act of the
Legislature will be held void only when its repugnance to the
State or Federal Constitution is clear beyond & reasonable
doubt (People v, Coleman, 4 Cal, 46, 49; Collins v, Riley,

24 Cal, 2, 916; Dean v, Kuchel, 37 cal, 2d 97, o
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Pursuant to such legislative powers, substantial
legislation has been enacted for the purpose of protecting
and enhancing the environment, for example, in the areas of
air pollution and quality control (see Div. 26 (commencing
with Sec., 39000), H., & S.C., the Mulford=-Carrell Air Resources
Act) and water pollution and quality control (see Div. 7
(commencing with Sec. 13000), Wat. C., the Porter-Cologne
Water Quality Control Act)), and for the acquisition of real
property (which would include lands and water rights) for beaches
and parks, including nature and historical preserves (see
Secs, 5001.5, 5006, BR.C.).

We do not think that A,C,A, 26's declaration of
policy with respect to the "conservation and protection of
the natural resources and scenic beauty of the state," and
its direction to the Legislature to "make adequate provisions
therefor" and to provide for the acquisition and dedication
of lands and water rights for nature and historical preserves,
would, in the final analysis, broaden the present very con-
siderable powers of the Legislature to enact laws covering
a wide range of environmental concerns.

You have directed our attention to the fact that
a city which has adopted a charter pursuant to the provisions
of Article XI of the California Constitution has the power of
home rule over all matters of local or internal concern and

is not subject to general laws concerning such municipal
affairs (City of Pasadena v. Paine, 126 Cal. App. 2d 93, 98).

We observe, however, that state statutes control
over local ordinances enacted by a city pursuant to charter
provisions with respect to matters which are not exclusively
?gnig%pg%)affairs Bishop v. City of San Jose, 1 Cal. 3d

> .

The concept of "municipal affairs" is not a fixed
or static quantity but changes with changing conditions, and
what may at one time have been a matter of local concern may
at a later time become a matter of statewide concern con-
trolled by general law (Pac. Tel. Co. v. City & County of
S,F,, 51 Cal, 2d 766, 771). 1t is thereforec necessary for
the courts to decide, under the facts of each case, ether
a matter is of municipal or statewide concern (Bishop v.
City of San Jose, above, at p. 62).
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We believe that the Legislature presently has
broad powers to enact legislation for the protection and
enhancement of the environment which would control over
local ordinances of charter cities because of the state=-
wide interest involved in such legislation. Since A.C.A.
26 would expressly declare that the conservation and
protection of the natural resources and scenic beauty of
the state are policies of the state and rights of the
peogle of the state, lefislacion enacted to implement
such constitutional declaration of policy would clearly
control over local ordinances of charter cities and thus
remove any question in that regard.

Very truly yours,

George H. Murphy
Legislative Counsel

- \ v/
BYIA,SL_\ (*—‘MM
Dennis W. De Cuir

Deputy Legislative Counsel
DWDeC:rt

Two copies to Honorable Edwin L. Z'berg,
pursuant to Joint Rule 34.
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LEGISLATIVE COUNSEL

Assemblymap Alex P. Carcia
~PEY Fdward B. LOZOWiCKL

From a letter by Edward B. Lozowicki on behalf of Assemblyman
Alex P. Garcia, dated March 23, 1971:

"May 1 ask your opinion on the following legal
questions:

1. Are the provisions of ACA 26 self-executing?

"2, Could the Legislature be compelled to comply
with the provisions of ACA 26 by legal action?

"3, Does ACA 26 create a rigt to legal relief for
real or threatened infringement of or ge to a person's
""conservation rights"?

"4, Would ACA 26 increase the Legislature's regula-
tory power over the areas of regulation described in the Dill
vis-g=vls charter cities and counties? If so, would the
Legislature's power then be plenary?

"Since ACA 26 is now before our committee for
consideration, I would appreciate having your opinion by
Monday, April 5.

“Thank you for your cooperation.

Anw quaation with respect to this roquest

Eny L9 directed tm 4 /&Q @‘MN .

ie o Yoan saniondde
SV e

Subject

Wiuw

Requester Aasemblyn;ii Alex P, Garcia Received 3/24/71

Per Edward B. Lozowicki

ACA 26 (Op.)
This will ocknowledge your request on
the subject indicated. Our file number is
shown on this receipl.

GEORGE H. MURFHY
Legislative Counsel
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TO: ALL MEMBERS OF THE ASSEMBLY

FROM: PAUL PRIOLO

Attached is the Legislative Counsel's Cpinion regarding
recision of constitutional amendments. As you will recall, this
was mentioned during the floor debate on the l8-year old vote.

Essentially, the opinion points out that in 1966 the
Legislature enacted a statute which provides for the withdrawal
and/or revision of a proposed constitutional amendment after its
adoption by both houses (1966, lst Ex., Ch. 57).

Such recision can be effected:
(1) at any session prior to next statewide election:;

(2) by law or concurrent resolution adopted by two-thirds
of each house;

Upon a finding that public health, safety and welfare require
a recision, the Legislature may direct the Secretary of State to
revise the amendment or to remove the measure from the ballot.

The Legislative Counsel is of the opinion that the statute
is constitutional and that, "...the Legislature has the power to
withdraw a constitutional amendment (and, if desired, place a
revised constitutional amendment on the ballot)..."

PP/Aas
Attachment
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Honorable Paul Priolo
Assembly Chamber

Withdrawal of Constitutional
Amendments - #7910

Dear Mr. Priolo:

UESTION
You have asked if the Legislature may withdraw
or amend a constitutional amendment once it has been
adopted by both houses; and, if so, how it is done.

OPINION AND ANALYSIS

When the Legislature submits constitutional
amendments, it acts under the power conferred upon it by
Section 1 of Article XVIII of the State Constitution.
That section provides that an amendment may be proposed
in the Senate or Assembly and if two-thirds of the members
elected to each of the two houses vote in favor thereof,
the amendment is entered on their journals, The section
then provides that it is the duty of the Legislature to
submit the proposed amendment to the peogle in such man-
ner, and at such time, and after such publication as may
be deemed expedient.

While there is no provision of the Constitution
for amendin%, rescinding or withdrawing a constitutional
amendment after it has been adopted by the two houses, the
Legislature has enacted a statute to provide for such with-
drawal (66 lst Ex., Ch, 57).
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Legislature has the authority generally to enact legis-
lation to facilitate the exercise of any power directly
granted by the Constitution, even though the constitu-
tional provision is, as here, self-executing, so long
as the Legislature does not modify, curtail or abridge
the power granted (People v. Western Air Lines, Inc.
(1954), 42 Cal, 2d , 637; Chesney v. Byram (1940),
15 Cal. 2d 460, 463).

Under such authority, we think that the
Legislature can enact legislation designed to secure a
vote on a proposed constitutional amendment by an
informed electorate and to avoid possible uncertainty
(see Penrod v. Crowley (1960 - Id.), 356 Pac. 2d 73, 80).

Although there are no judicial precedents in
California which would directly uphold such a legislative
act, the Colorado Supreme Court in 1958 considered the
question involved under provisions of the Colorado
Constitution which are similar to those found in the
California Constitution in this regard, The court in
an advisory opinion without discussion in In re Senate
Concurrent Resolution No. 10 (Colo. - 1958), 328 Pac., 2d

, answered the question affirmatively so as to permit
prior to the submission to the people, the amendment of
a constitutional amendment at a special session immediately
following the general session in which it was adopted,
where technical amendments were necessary.

Support for the position of the Colorado case
can be found in several Alabama cases, one rendered in
1963, in which the Supreme Court of Alabama held that the
portion of a proposed constitutional amendment which
sgecified the date on which the amendment was to be sub-
mitted to the electorate could be changed at a session
subsequent to the one in which adopted so long as the same
Legislature was involved, The baggs for the holding was
that, unlike laws, a constitutional amendment proposed by
the Legislature is ineffective for any purpose until
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present in A.C.A. 8., A.C.A. 8 was replaced on the ballot
by Assembly Constitutional Amendment No. 1 of the First
Extraordinary Session of 1966 (Res. Ch. 26, Stats. 1966,
lst Ex, Sess.). Similarly to the experience of 1909-1910,
no litigation arose from such proceedings.

We think such legislative precedents would be
given ireac weight by our courts as a legislative con-
struction of the constitutional provision involved (see
Carter v, Com. on Qualifications, Etc. (1939), 14 Cal. 2d
179, 185).

In view of the foregoing, it is our opinion
that our California courts, if confronted with the issue
under consideration, would hold that the Legislature has
the power to withdraw a constitutional amendment (and,
if desired, place a revised constitutional amendment on the
ballot) and that Section 1 of Chapter 57 of the Statutes
of the First Extraordinary Session of 1966 would there-
fore be constitutional.

Very truly yours,

George H. Murphy
Legislative Counsel

By ;
Clinton J. deWitt

Deputy Legislative Counsel
CJdW:sac
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Voting: Naturalized Citizens - #10827 A IC Saste
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Dear Mr. Garcila: JoMx T, STYUSEBAKER

BRiAN L. WaLKu»
THOMAY D, WHELan

UEST ION 3l:":‘l‘;,:::xnmo ToN

You have asked whether the provisions of
Section 1, Article II of the California Constitution
requiring a ninety-day waiting period before naturalized
citizens may vote, constitutes a denial of equal protec-
tion within the meaning of the Fourteenth Amendment to
the United States Constitution.

OPINION

While the New York Court of Appeals upheld an
identical ninety-day waiting period provided in New York
law in 1965, in our opinion, if the provision in question
were to be considered by the courts at the present time,

it would be held to be unconstitutional.*
ANALYSIS

The portion of Section 1 of Article II of the
ga{ifornia Constitution to which you refer, reads as
ollows:

"Section 1. Every native citizen of the
United States of America, every person who
shall have acquired the rights of citizenship
under and by virtue of the Treaty of Queretaro,

*In a prior opinion, this office has questioned the
constitutionality of California's constitutional
grovision requiring a ninety-day waiting period

efore naturalized citizens may vote, but concluded
on the basis of the New York case that it would be
sustained on the basis of the then existing law.

EOWARD MICHARD COMEM
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2%% every naturalized citizen thereofi who
shal ve become such ninety days prior to
any election, of the age of 51 years, who
shall have been a resident of the state one
year next preceding the day of the election,
and of the county in which he or she claims
his or her vote ninety days, and in the
election precinct fifty-four days, shall be
entitled to vote at all elections which are
not or may hereafter be authorized by law;"
(Emphasis added.)

Generally, the power to prescribe the qualifications
of electors for both federal and state elections resides in
the states (29 C.J.S., Elections, Sec. 13). Under that
power, the states may impose age, residence and other re-
quirements on the right to vote in state and federal electionms,
but only so long as such requirements do not discriminate
against any class of citizens by reason of race, color
or other invidious ground and so long as such requirements
are not so unreasonable as to violate the equal protection
clause of the Fourteenth Amendment (Drueding v. Devlin
234 F. Supp., 721; aff. 380 U.S. 125, - ed. 2d 792).

In addition, this power of the states is also
subject to the rights of Congress to prescribe qualifications
in federal elections (see Oregon v. Mitchell, 27 L. ed, 2d
272 wupholding Congress's establishment of minimum voting age
of 18 in federal elections and the abolition of state
residency requirements in presidential elections).

Under our state Constitution & naturalized citizen
is not entitled to vote in elections in this state until
ninety days following his naturalization. The issue pre-
sented is whether this distinction between naturalized
citizens and d¢her citizens constitutes an unreasonable dis-
crimination between classes of citizens, in violation of
the Fourteenth Amendment, which reads in part:

"Section 1, All persons born or naturalized
in the United States, and subject to the juris-
diction thereof, are citizens of the United States
and of the state wherein they reside. No state
shall ... deny to any person within its jurisdic-
tion the equal protection of the laws."
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The Fourteenth Amendment does not prohibit the
Legislature from classifying persons and affording them
di%ierent treatment by the effect of its laws, but it
does require that there be a reasonable basis for each
classification. If any set of facts can reasonably be
conceived that would sustain the Legislature's determina-
tion, the classification will not be held invalid as a
denial of equal protection (Azevedo v. Jordan, 237 Cal.
App. 2d 521). There is a presumption in favor of the
existence of such a state of facts and when a legislative
classification is questioned, the burden of showing
arbitrary action rests with the one assailing it (Great
Lakes Properties v. City of Rolling Hills Estates, 225 Cal.

2d gESS.

App.

The apparent purpose behind adoYtion of the pro-
vision in queatfon is disclosed by the following statement
by a delegate to the Constitutional Convention of 1878-1879,
at which the provision was adopted:

"Mr. Chairman, In my judgement, sir,
this section is intended to correct abuses
growing out of the practice of rushing to
the Courts a few days before elections by
persons seeking to become citizens." (Debates
and Proceedings of the Constitutional
Convention of the State of California, pg. 1017).

A provision related to that in the California
Constitution is contained in Title 8, U.S.C.A., Sec. 1447,
which prohibits the oath given naturalized citizens from
being administered within 60 days preceding any general
election held within the court's jurisdiction. The
prececessor of Section 1447 was enacted by Congress in
1906 (34 Stat. 596, Sec., 6). Debates recorded in the
Congressional Record indicate that the statute's proponents
were, like the delegates to California's Constitutional
Convention concerned with the practice, then revalent,
of naturalizing large numbers of people just before an
upcoming election (see U.S. Con. Rec. 1906, p. 3643).
Unlike the states, however, Congress, in enacting laws
dealing with immigration and naturalization, need not be
concerned with "equal protection" considerations.
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In determining the constitutionality under the
equal protection clause of a state constitutional or
statutory provision, the usual test applied is whether no
reasonab{e basis exists for distinguishing one class of
persons from another in respect to their differential
treatment under state law.

Thus, in order to conclude that the provision of
the California Constitution under discussion is invalid,
it would appear to be necessary to show that no reasonable
basis exists for distinguishing between naturalized citizens
and other citizens for purposes of voting.

In this regard, a 1965 decision of the New York
Court of Appeals applied this test in upholding a provision
of the New York Constitution identical in its effect to that
contained in the California Constitution. The plaintiff
having fulfilled the five-year residency requirement and other
requisites was naturalized as a United States citizen.
Pursuant to the New York constitutional provision, he was
not allowed to register for a forthcoming election to be
held within 90 days of his naturalization. He challenged
the validity of the constitutional provision on equal
protection grounds. The lower court held the provision
void. On appeal the Court of Appeals reversed, saying:

"It is not hard to find a reason for a
stipulation that 90 days must elapse between
naturalization and participation in the voting
process as a citizen. Originally (1846 to
1894) the waiting period was 10 days, extended
to 90 by the Constitutional Convention of
1894. The idea--or one of the ideas--back of
it was to give the newly made citizen at least
a short time to consider his new responsibility
and how to exercise it, The resulting clas-
sification between newly naturalized citizens
and others cannot be called purely arbitrary.
At least four other states (Pennyslvania,
Minnesota, Utah and California) have similar
laws and the Minnesota statute has been upheld
as to constitutionality by the State's highest
court.
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"We find here no serious conflict between
Federal and State law, The primary power to
establish vote qualifications rests with the
States, except as specifically limited (U,S.
Const,, art, I, 8 1), The State may impose qualifica-
tions Within limits' and such restrictions
are permissible as are designed to promote
intelligent use of the ballot and are not
merely arbitrary or unduly oppressive, New
York State, having not irrationally concluded
that a citizen should be such for at least 90
days before he votes, has not violated any of
the prohibitions of the Federal Constitution
nor has it entered into a pre-empted field,
Setting voting qualifications is still the
business of the States." (Van Berkel v, Power,
209 N, E, 2d 539, citations omitted,)

Admittedly, this decision, as the only judicial
pronouncement directly in point, would seem to justify a
finding of constitutionality as regards the 90-day
naturalization period prior to voting required by the
California Constitution, (but see Oregon v, Mitcgell,
supra, as to power of Congress to prescribe voter qualifica-
tions, as to federal electionms),

However, decisiors of the United States Supreme
Court and the federal courts strongly suggest that there is
very little basis §enera11y for a statutory distinction
between naturalized and native citizens, In addition, a
recent United States Supreme Court decision dealing with
state residency requirements imposed on welfare recipients
(Shapiro v, Thompson, 22 L, ed, 2d 600) and a recent
CaII%omia decgsgon overturning the ome residence require-
ment for voting (Keane v, Miha 11 Cal, App. 3d 1037)
indicate that waiting periods aﬁich are prescribed for
certain classes of persons as a precondition to exercising
certain rights are no longer to be judged for the purposes
of equal protection by the usual test but rather are to be
judged by whether the statutory (or state constitutional)
classification promotes a '"compelling state interest,"
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In connection with the review of proceedings to
revoke an individual‘'s naturalization, the U,S, Supreme
Court and federal courts have, on various occasions, made
the following statements regarding the status of naturalized
citizens:

"Under the Constitution, a naturalized
citizen stands on an equal footing with the
native citizen in all respects, save that of
eligibility to the Pregidency.” (Luria v,
United States, 58 L, ed, 101, 105;

Ba§%§artner v. United States, 88 L, ed, 1525,

""Citizenship obtained through naturali-
zation is not a second class citizenship,..
[1]t is plain that citizenship obtained
through naturalization carries with it the
privilege of full participation in the affairs
of our society, including the right to speak
freely, to criticize officials and administrators,
and to promote changes in our laws including the
very Charter of our Government, Great tolerance
and caution are necessary lest good faith exercise
of the rights of citizenship be turned against
the naturalized citizen and deprive him of the
cherished status,”" (Knaur v, United States,
90 L, ed, 1500, 1503; Bridges v, Unlited States,
199 F, 2d 845, 846,)

"Once a man is admitted to citizenship he
must be accorded exactly the same rights as every
other citizen of the United States," (United
States v. Hugg, 51 F. Supp. 397, 399.)

In a suit in which a federal statute, providing
for revocation of citizenship of naturalized citizens who
returned to and resided in a foreign country, was held un-
constitutional, the court stated:

"We start from the premise that the
rights of citizenship of the native born
and of the naturalized person are of the
same dignity and are coextensive,"
(Schneider v, Rusk, 12 L, ed, 2d 218,220,)
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In view of these pronouncements of the U.S.
Supreme Court and federal courts that naturalized citizens
stand on the same footing as, and are to be afforded the
same rights as other citiznes, we are of the opinion that
a court would conclude that despite Van Berkel v. Power,
supra, the stated objective hehind enactment of the
California constitutional provision, i.e., to discourage
naturalizations just prior to an election, is insufficient
to justify the distinction made between naturalized and
native-born citizens for purposes of voting. That objective
seems particularly inappropriate today since under our voter
registration laws a newly naturalized citizen may not vote
sooner than 53 days following his naturalization in any
event (see Secs. 203, 207 and 208, Elec. C.).

We think this conclusion is strengthened by the
recent United States Supreme Court decision of Shapiro v.
Thompson, supra, and the recent California decision of Keane v.
iEEE

M , supra, imposing a stricter test for judging state
regulations under the equal protection clause.

In the case of Shapiro v. Thompson, supra, the
United States Supreme Court EeIa that a durational residence
requirement for public assistance violates the equal pro- \
tection clause of the Fourteenth Amendment by imposi

a discriminatory classification on applicants for public _{/
assis{ance which impinges on their constitutional right to
travel.

The appellants sought to justify the classification
on the applicants on what the court admitted were per-
missible state objectives. However, in rejecting these
objectives as sufficient to justify the classification, the
court stated, at page 615:

% ®%

"At the outset, we reject appellants'
argument that a mere showing of a rational
relationship between the waiting period and
these four admittedly pcrmissib%e state
objectives will suffice to justify the
classification. The waiting-period pro-
vision denies welfare benefits to otherwise
eligible applicants solely because they
have recently moved into the jurisdiction.
But in moving from State to State or to the
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District of Columbia appellees were exercising
constitutional right, and any classification
which serves to penaiize the exercise of that
right, unless shown to be necessary to pro-

mote a compelling govermmental interest, is
unconstituEionaI... " (Citations omitted.)

In our opinion, there is equal justification for
requiring the showing of a compelling state interest where the
classification to be tested unsar the equal protection clause
distinguishes between native and naturalized citizens in
the assertion of a constitutional right deemed fundamental
to a democratic system--the right to vote. (See also
the Fifteenth and Nineteenth Amendments, U.S. Constitution,
regarding the right of citizens to votes.

Consistent with the view that any classification
which excludes certain citizens from the franchise when
tested against the requirements of equal protection must be
judged as to whether it is necessary to promote a compellin%
state interest, a California court in the recent decision o
Keane v, Mihaly, supra, invalidated the California constitu-
tional provision that a voter is ineligible to vote unless
he has resided in the state for at least one year. The
court stated, at pages 1041, 1042, and 1043:

"The standard of equal protection as
applied to cases involving the right of citizens
to vote, as established in recent years by the
United States Supreme Court, and as firmly
expressed by the Supreme Court of this state,
is that the exclusion from franchise must be
necessary to promote a compelling state in-
terest. Kramer v. Union Free School Dist.,
%336?.8.16 . L. Ed. 22‘583, 89 5. Ct.

; Cipriano v. City of Houma, 395 U.S. 701
[23 L. Ed.” Zd 649, Bg_gl—ft. 1897]; Otsuka v.
Hite, 64 Cal. 2d 596 [51 Cal. Rptr. 284, 414
P, 2d 412]; Castro v. State of California,

2 Cal. 3d 223 [85 cal. Rptr. 20, 466 P. 2d 244].)

"The standard now prevailing has super-
seded the older one which still obtains in many
matters of less fundamental importance; that
regulatory distinctions among persons established
by state constitutions or statutes must be
sustained against equal protection challenge
unless they amount to an irrational or unreasonable
discrimination... .
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", ..It was not until 1965, in Carrington
v. Rash, 380 U. S. 89, 95 [13 L. Ed_23_6§'5_. R
679, 85 S. Ct. 775], that the Supreme Court
held that the equal protection clause applies
to state qualifications for voting. The
standard of necessity for a compelling state
interest was set down in 1969 in Kramer v.
Union Free School Dist,, 395 U.S. 621 [23

T. Ed. 2d 583, 89 S. Ct. 1886], and Cipriano v.
City of Houma, 395 U.S. 701 [23 L. 1-:3‘22'6_.
37:91, 89 3. ct. 1897].

* % %

" . .Respondents argue that the new standard
applies only when the classification is of the
'suspect' kind, a motive for unfair discrimination
being discernible.” But in Castro v. sState of
Cali%ornia 2 cal. 3d 223 [85 Cal. Rptr. 20,

A 44), the Supreme Court of this state
remarked (at pp. 229-230) that its consideration
of the motives which brought about the literacy
test, althou$h relevant to an understanding

of the court's conclusion, was in no way crucial
to that holding. (Ewphasis added.)

We think it important to recognize that the court
rejected the notion that the constitutionality of a
classification affecting the franchise depended upon motives
of unfair discrimination.

It is equally important to mention that the court
rejected the two general reasons suggested by the respondents
for upholding the residency rule: (1) the need for an
informed electorate and (2) the need for preventing fraudulent
or false declarations of residency (Keane v. Mihaly, supra,
at 1043-1045), inasmuch as these reasons are not unlike
the main reason on which the court relied in the VanBer
case, supra, and the reason enunciated in the California
Constitutional Convention, supra, as the basis for California's
provision.
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In view of the above discussion, it is our
opinion that the state constitutional provision imposing
a 90 day waiting period before naturalized citizens may
vote, constitutes a denial of equal protection within
the meaning of the Fourteenth Amendment to the United
States Constitution inasmuch as the permissible objectives
of this provision are adequately met by existing residency
requirements applicable to all citizens and hence are not
necessary to promoting a compelling state interest.

Very truly yours,

George H. Murphy
Legislative Counsel

y Legislative Counsel
JAM:chb
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Honorable Alex P, Garcia Jimmie Wing

Assembly Chamber o
Constitutional Amendments - #11462

Dear Mr, Garcia:
You have asked the following two questions

regarding constitutional amendments, which we shall
answer in sequence,

QUESTION NO, 1

If a number of constitutional amendments are
passed by the Legislature which all amend the same pro-
vision of the Constitution, how could the measures be
consolidated to present one comprehensive amendment to
the voters?

OPINION AND ANALYSIS NO, 1

Article XVIII, Section 1 of the Constitution
authorizes the Legislature to amend or withdraw constitu-
tional amendments proposed by it. Thus, should the Legis-
lature adopt several measures affecting the same section
of the Constitution, it could subsequently withdraw them
for the purposes of amendment,

After withdrawal, to the extent the individual consti-
tutional amendments involved are compatible, i.,e,, they amend
different parts of the same provision and do not conflict

in substance, they may then be combined into one measure or
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each measure may be revised by adding provisions incor-
porating the changes made by each other measure in the
event o% its adoption by the voters, If the measures

are combined, the individual proposals are either all
adopted by the voters or all rejected, If the measures
are revised to incorporate each other, each measure is
voted on separately, and each measure adopted is incor-
porated into the constitution, To the extent one or more
constitutional amendments conflict, they can neither be
combined nor revised to incorporate each other, 1In such
event, the measure receiving the highest affirmative vote
will prevail (Art, XVIII, Sec. 4, Cal, Const,)., The
latter result will also occur if two compatible measures
affecting the same section are voted upon segarately and
have not been revised to incorporate each other,

QUESTION NO, 2

What legislation is necessary to place a consti=-
tutional amendment on the June 1972 direct primary ballot?

OPINION AND ANALYSIS NO, 2

The requirement that measures submitted to the
people by the Legislature appear on the ballot at the first
feneral election occurring at least 150 days after passage

s statutory (Sec, 3527, Elec, C.). Thus, a different
result, such as placing a constitutional amendment on the

1972 direct primary ballot, may be achieved by a statute
to that effect (Sec, 9605, Gov,. C.).

Very truly yours,

George H. Murphy
Legislative Counsel

By (9

Clinton J. deWitt

Deputy Legislative Counsel
CJdeW: jim
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Age of Majority (A.C.A. 2 and g

A.C.A. 12 - #2626

Dear Mr. Garcia:

QUESTION

Assembly Constitutional Amendments 2, as intro-
duced, and 12, as amended March 16, 1971, of the 1971
Regular Session each proposes the addition of a Section
27 to Article I of the California Constitution that would
make 18 years the age at which a person reaches his
ma jority.

You have asked whether the state, a local
overnmental agency, or a private person will be prevented
om requiring that a person be of a specified minimum age
greater than 18 in order to qualify or become eligible for
any conferred or granted rights, benefits, or privileges,
if either proposal is presented to and approved by the
electorate.

OPINION AND ANALYSIS

The Section 27 groposed by A.C.A. 2, as intro-
duced, for addition to Article I of the California Consti-
tution, reads as follows:

"Sec. 27. The age of majority in
California is 18 years. This section shall
become operative January 1, 1972."
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The Section 27 proposed by A.C.A. 12, as amended
March 16, 1971, for addition to Article I of the California
Constitution, reads as follows:

"Sec. 27. The age of majority is 18
years. No person hsvins reached the ase of
majority shall be denied the rights an
privileges of a citizen of this state on the
basis of age.

"All statutory provisions relating to
age of majority which are in effect at the
time of voter approval of this amendment
shall, unless otherwise repealed by normal
statutory process, remain in effect until
the 6lst day after the final adjournment of
the second annual (or first, if biennial)
Regular Session of the Legislature after
such approval and thereafter shall have no
force or effect. Except as otherwise pro-
vided by Section 1 of Article II [relating
to the age required to be attained in order
to vote], the Legislature may by general law
increase the age at which a person shall be
an adult for any purpose.”

A.C.A."'s 2 and 12 would also amend Section 1 of
Article II of the California Constitution to lower the
voting age from 21 to 18; and would amend and renumber
the Section 22 of Article XX of that instrument relating
to alcoholic beverages by lowering from 21 to 18 years
(1) the age below which a person may not enter and remain
on described public premises where alcoholic beverages
are sold, on other than lawful business, (2) the age of
a person to whom alcoholic beverages may be legally sold
or given, and (3) the minimum age of a person who may
legally purchase such beverages,



Honorable Alex P. Garcia - p. 3 - #2626

The California Constitution is "the fundamental
and supreme law of this state as to all matters within
its scope" (Dye v. Council of the City of Compton (1947),
80 Cal. App. 486, 490); 1ts provisions are mandatory
and prohibitory, unless declared, by express words, to
be otherwise (Sec. 22, Art. I, Cal. Const.); and statutes
that are inconsistent with and contrary to them cannot
stand (Hatfield v. Peoples Water Co. (1914), 25 Cal. App.
502, 504). EonsequentEy, the Section 27 proposed by
A.C.A. 2 would, if approved by the electorate, on
January 1, 1972, supersede, and thereafter prevent, the
enactment, by either the Legislature or a local govern-
mental agepcy, of any statute or ordinance making the age
of majority greater than 18 years; and the approval of
the Section 27 proposed by A.C.A. 12, as amended, would,
as of and following the 6{st day after the final adjourn-
ment of the second annual (or first, if biennial) Regular
Session of the Legislature fellowing such approval,
have thesame effect as A.C.A. 2, subject to authority in
the Legislature, b{ general law, to increase the age at
which a person shall become an adult (i.e., attain majority)
for any purpose other than that of entitlement to vote.
This conclusion is bolstered with respect to A.C.A. 12
as amended, by virtue of the inclusion in the Section 37
that it would add to Article I of language explicitly
so providing.

Particularly affected by each proposal would be
Section 25 of the Civil Code, which declares that, with
stated exceptions, all gersons under 21 years of age
are minors. The exceptions include a person 18 years
of age or older who has contracted a lawful marriage
and a person under 18 who contracts a legal marriage
and thereafter reaches that age. In each such case, the
age of 18 is expressly made the age of majority for the
purpose of entering into contracts or entering into any
engagement or transaction respecting his property or
estate. A.C.A.'s 2 and 12 would clearly supersede the
general provision in Section 25 in specifying that "the
age of majority is 18 years."
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Also affected by each proposal would be numerous

provisions elsewhere in the statutory law that presently
expressly restrict the granting of rights, benefits, or
privileges to persons who have reached the age of 21 years,
the current age of majority, where the specification of
that age is the equivalent of, or has the same meaning as,
the age of majority. (This is generally, although not
necessarily, the case. See Gates v. Shaffer (1913-Wash.),
130 Pac. 896; and see, also, discussion in 43 C.J.S.,
Infants, Sec. 2.) Many of these provisions are evidently
contained in Assembly Bill 81 of the 1971 Regular Session
of the Legislature, which is to become operative only
upon the approval by the electorate of A.C.A. 2. The
bill will, if enacted? and in the event of such approval,
expressly substitute "18" for "21" in those provisions.
We think that the effect would be similar if A.C.A. 12,
rather than A.C.A. 2, should be approved by the voters
even though the Legislature should fail to enact legis-
lation similar to A.B. 81 contingent upon the approval
of A.C.A. 12,

If the changes made by A.C.A. 2 rather than

A.C.A. 12 become effective, neither the Legislature nor
any local governmental agency would, in view of the amend-
ments it would also make in Section 1 of Article ITI and

in Section 22 of Article XX of the State Constitution,
have any authority to increase the voting age to any age
above 18 or increase to an age in excess of 18 the appli-
cable minimum age pertaining to sales and purchases of
alcoholic beverages or entry and presence in public places
where alcoholic beverages are sold. For any other purpose,
however, it is our opinion that neither the Legislature
nor a local governmental agency would be precluded from
requiring that persons be of a specified minimum age
%reacer than 18 in order to qualify or become eligible

or rights, benefits, or privileges conferred or granted
by the state or the local agency, zgovided that the require-
ment is not constitutionally discriminatory against any
person of an age between 18 and the specified minimum, or
is otherwise constitutionally sustainable.*

* As to local govermmental agencies, we assume they would
not be prevented from imposing such a requirement by
reason of preemption of the field by the state or otherwise.
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In providing that the age of majority is 18
years, the Section 27 that A.C.A. 2 proposes for addition
to Article I of the State Constitution will constitute a
finding or determination by the electorate that a person
who has reached that age has the maturity and wisdom
necessary to enable him to perform properly the responsi-
bilities and other functions of adulthood. Thus, if
A.C.A. 2 rather than A.C.A. 12 is adopted, the Legislature,
in our opinion, would be prevented from denying any person
of the age of i8, 19, or 20 any rights, benefits and
privileges that it may give to adults generally. In other
words, if the conferring or granting of rights, benefits,
or privileges is predicated exclusively on the attaining
of the maturity and wisdom associated with adulthood, a
person who has reached the age of 18, 19, or 20 could not
be excluded by the Legislature from enjoying them simply
because he has not reached the age of 21.

On the other hand, we think that any legislation
enacted after the operative date of A,C.A. 2 that should
establish an age discrimination against persons of the
age of 18 or more in the conferring or granting of rights,
benefits, or privileges might be sustained if the discrim-
ination is for a reason other than the attalnment of the
maturity and wisdom associated with adulthood, and is
based on a classification that is reasonable and neither
arbitrary nor capricious (see In re Cavanaugh (1965),
234 Cal. App. 2d 316, 322; People v. TGEVIgﬁe (1959),
51 cal. 2d 620, 638; and Ames v, City of Hermosa Beach
(1971), 16 Cal. App. 3d 1%4&, 153).

We note in this regard the case of In re
Herrera (1943), 23 Cal. 2d 212, in which the court, in
sustaining a provision fixing the age of 23 as the maximum
age for the commitment of a law offender to the Youth
Authority against the contention that it was discriminatory,
and thus violated the Equal Protection Clause of the Four-
teenth Amendment to the United States Constitution and
comparable provisions of the California Constitution
(Article I, Secs. 11 and 14), stated (at p. 212):
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* % %

" . . This contention must be considered

in the light of the established rule that the
power of the Legislature to classify carries with
it a wide discretion. 'The authorit{ and the
duty to ascertain the facts which will justify
classified legislation must of necessity rest
with the legislature, in the first instance,
to whom has been given the power to legislate
and not to the courts and the decision of the
legislature in that behalf is ordinarily con-
clusive upon the courts. Every presumption

is in favor of the validity of the legislative
act and the legislative classification will
not therefore be disturbed unless it is
palpably arbitrary in its nature and neither
founded upon nor supported by reason.'
[Citations omitted.?

* * %"

In the apglication of these principles, the
adoption of A.C.A. 2 would not, for example, as we see it,
prohibit the Lefislature from making special provision
relative to facilitating the employment of unemployed
persons in an afe bracket between 40 and 65 who may have
greater difficulty in obtaining employment because of their
age than persons in lower age brackets (see Sec. 2072,
U.I1.C.); from granting public financial assistance to
persons 65 and over who are in need of such assistance
(Sec. 12050, W.& I.C.); or from giving property tax relief
to senior citizens at least 65 years of age who are in
need of such help in order to make both ends meet (see

Sec. 19505, R.& T.C.).

In the event that the changes made by A.C.A., 12,
rather than those made by A.C.A, 2, aewritten into the
State Constitution, the Legislature would nevertheless
have authority, exgtessly vested in it by A.C.A, 12, to
increase by general law the age at which a person is an
adult for any purpose other than voting, TEis authority
would enable the Leiislature to make some age greater than
18 the age of majority, and make that increased age the
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one which a person would have to attain as a condition for
eligibility for specified rights, benefits,or privileges
conferred or granted by the state or a local governmental
agency, subject, however, to the constitutional require-
ments concerning classification (see In re Cavanaugh and
In re Herrera, supra).

Also to be considered in connection with A.C.A.
12 is the provision in the Section 27 that it proposes
for addition to Article I of the State Constitution
reading "No person having reached the age of majority
shall be denied the rights and privileges of a citizen
of this state on the basis of age."

Uncertainty exists as to what '"the rights and
privileges of a citizen of this state" are, since there is
no law that enumerates or catalogues such rights and
privileges. Some indication of their scope might, however,
be drawn from the language of Section 1 of Article I of
the California Constitution, which reads:

"Section 1. All men are by nature free
and independent, and have certain inalienable
rights, among which are those of enjoying and
de%ending life and liberty; acquiring,
possessing, and protecting property; and
pursuing and obtaining safety and gappiness."

Another possibility as to the scope of the
rights and privileges of a citizen of this state is to be
found in Blake v. McClung (1898), 43 L. ed. 432, in which,
in reference to the clause in Section 2 of Article IV of
the United States Constitution declaring that the 'citizens
of each State shall be entitled to all privileges and
immunities of citizens in the several States,'" and after
observing that it had "never undertaken to give any exact
or comprehensive definition of the words 'privileges and
immunities' as so used,” the United States Supreme Court
said (at p. 436):

* % %

"One of the leading cases in which the
general question has been examined is Corfield

v. Coryell, decided by Mr. Justice Washington
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at the circuit., He said: ‘The inquiry is,
What are the privileges and immunities of
citizens in the several states? We feel no
hesitation in confining these expressions to
those privileges and immunities which are, in
their nature, fundamental; which belong, of
right, to the citizens of all free govern-
ments, and which have, at all times, been
enjoyed by the citizens of the several states
which compose this Union from the time of their
becoming free, independent, and sovereign.

What these fundamental principles are, it would
perhaps be more tedious than difficult to
enumerate. They may, however, be comprehended
under the following general heads: Protection
by the government; the enjoyment of life and
liberty, with the right to acquire and possess
propetcz of every kind, and to pursue and
obtain happiness and safety; subject, neverthe-
less to such restraints as the government may
justly prescribe for the general good of the
whole. The right of a citizen of one state

to pass through or to reside in any other

state for the purposes of trade, agriculture,
professional pursuits, or otherwise; to claim
the benefit of the writ of habeas corpus; to
institute and maintain actions of any kind in
the courts of the state; to take, hold, and
dispose of property, either real or personal;
and an exemption from higher taxes or impositions
than are paid by the other citizens of the
state,--may be mentioned as some of the
particular privileges and immunities of
citizens, which are clearly embraced by the
general description of privileges deemed to be
fundamental; to which may be added the elective
franchise as regulated and established by the
laws or Constitution of the state in which it
is to be exercised. These, and many others
which might be mentioned, are, strictly speaking,
privileges and immunities, and the enjoyment

of them by the citizens of each state in every
other state was manifestly calculated (to use
the expression of the preamble to the
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corresponding provision in the old Articles

of Confederation) '"the better to secure and

perpetuate mutual friendship and intercourse
among the people of the different states of

the Union."' [Citations omitted.]

* * %" (Court's emphasis.)

If either this description of the rights of state
citizenship or the scope of the declaration of rights pro-
vision in Section 1 of Article I of the California Consti-
tution quoted above is indicative of the rights and privileges
of a citizen of this state contemplated by the provision
under consideration in proposed Section 2; of Article I of
A.C.A. 12, we doubt that the Legislature, following the
adoption of such proposal, would be precluded from enacting
legislation granting or conferring the right to exercise or
enjoy particular rights or privileges only by those of a
minimum age in excess of 18, unless the restriction should
be grounded solely on the lack of maturity and wisdom asso-
ciated with adulthood. Where an age restriction should
otherwise be reasonably necessary for the protection of the
public, we think that legislation incorYorating it could be
sustained, assuming, of course, that all other constitutional

requirements are fulfilled (see Blake v. McClung, supra;
Grgges v. Minnesota (1926), 71 L. ed. 331; Dent v. State of

West Virginia (1888), 32 L. ed. 623; Roystone Co. v, Darlin
91s5), %71 Cal. 526; Whitcomb v. Emerson (1941), 46 . App.
2d 263; Matter of Yun Quong (1911), I59 Cal. 508).

There is finally to be considered the question
whether a private person would be prevented from requiring
that a person be of a agecified minimum age greater than 18
in order to qualify or become eligible for any rights,
benefits, or privileges conferred or granted by such private
person, if either A.C.A. 2 or A.C.A. 2, as amended on
March 16, 1971, is presented to and approved by the electorate.
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We are of the opinion as to this question that
in the absence of another constitutional provision or a
statutory provision implementing either proposal to the
extent of making it applicable to private persons, or
unless the conduct of such persons should, in a sense,
constitute governmental action, it is doubtful that either
proposal would have any legally enforceable effect on

those persons (see James v, Marinship Co (1944), 25
Cal. 2d 721,731; Stevens v. Watson 5E97IE 16 Cal. Apg
3d 629, 639-640; Reitman v. Mulkey (196 18 L. d
830; and Secs. 51-54, incl., Civ. ﬁ.).

Very truly yours,

George H. Murphy
Legislative Counsel

Hne o bl

Brian L. Walkup
Deputy Legislative Counsel

BLW:st

Two copies to:
Honorable John V. Briggs,
Honorable John Vasconcellos,
pursuant to Joint Rule 34,
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Dear Mr, Garcia:

QUESTION NO, 1
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If Assembly Bill No, 472 of the 1971 Regular

Session, as amended May 13, 1971, is enacted, why is

the adoption of Assembly Constitutional Amendment No., 31,

as amended May 13, 1971, also necessary?
OPINION AND ANALYSIS NO, 1

A,B, 472, as amended May 13, 1971, would provide,
in pertinent gart, that governing boards of all school

districts sha

1 have the power to initiate and carry on

any educational programs which are consistent with the laws
and purposes for which school districts are established, and
which are not sEecificallx prohibited by law, It also

would provide that such provision would not become opera-

tive (in 1973) unless Assembly Constitutional Amendment No, 31

of the 1971 Regular Session is adopted by the people,

Thus, A.B., 472, as amended May 13, 1971, would,
if enacted and made operative, give school district governing

boards wide-ranged powers,
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A.C.A, 31, as amended May 13, 1971, would, by
amending Section 14 of Article IX of the State Constitu-
tion, add to the Constitution language comparable to that
proposed in A,B, 472,

Under the present form of the State Constitution,
school districts are creatures of statute and possess
only those powers specifically conferred upon them by
statute or which are necessarily implied from the powers
so expressly conferred (Paterson v. Board of Trustees
(1958), 157 Cal. Apg. 2 8; Pasadena Schoo
trict v. Pasadena (1913), 166 Cal. 7). There is no
authority in the Constitution for the Legislature to dele-
gate to acboo% distiicts powers wiihout con;rola and
standards or ''legislative” powers (see Houghton v. Austin
47 Cal, 646; Duv%s v. County of Los Ange[ea, 12 Cal, 2d
412, 425; and 11 Cal. Jur. 2d 48I). Hence, such authori-
zation can be afforded only by amendment of the State
Constitution (Sandstrom v. Cal. Horse Racigﬁ Board, 31
Cal. 2d 401, 4 . n this regard, although the Eznsti-
tution contemplates that the public school system shall
be administered locally by school districts (Cal. Const.,
Art, IX, Secs. 5, 6; and see Bay View School Dist. v.
Linscott, 99 Cal. 25, 29), there is nothing in the Con-

stitution which permits the Legislature to delegate to
school districts powers such as are proposed by A.B. 472,

We think that A.B, 472 would constitute an
unconstitutional delegation of legislative power to a
school district unless the Legislature provided a suf-
ficiently definite standard for the exercise of the power

or adequate safeguards (Davis v. County of Los eles
above, at 425; Kugler v. Yocum, 69 Cal. 371__38%-532; and
see Holloway v. Purcell, 35 Cal. 2d 220, 231). A delega-
tion of "absolute legislative discretion” to school
districts governing boards is improper and void (Wooton

Cal, 2d 460, 468; Davis v. County of Los

. Bush, 4
éggeies above; Holloway v. Purcell, above; and see 2 Cal,
ggg. : Administrative Law and Procedure,’Secs. 49 and

We think, therefore, in line with these cited
cases, that the adoption of A.C,A. 31 would be essential
to render A.B. 472 constitutional,
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QUESTION NO. 2

1f Section 14 of Article IX of the State Consti-
tution were repealed, what would the result be? We assume,
by your question, that you are concerned with whether the
Legislature would continue to have power to provide for
the incorporation and organization of school districts.

OPINION NO. 2

In our opinion, if Section 14 of Article IX of
the State Constitution were repealed, the lLegislature
would still have the power to provide for the organiza-
tion and incorporation of, and otherwise regulate, school
digtricts.

ARALYSIS NO. 2

Section 14 of Article IX of the State Consti-
tution provides:

"Sec. 14. The Legislature shall have
power, by general law, to provide for the in-
corporation and organization of school dis-
tricts, high school districts, and junior
college districts, of every kind and class,
and may classify such districts."

This section was adopted in 1926.

In the early days of the state's existence the
Constitution contained provisions specifying that the
public school system included not only schools established
by the Legislature but schools established by municipal or
district authority (Sec. 6 of Article IX, as added in 1879).
This lanﬁuage was still in the Constitution in 1926, when
Section 14 was added to Article IX, but was eliminated by
amendment of Section 6 of Article IX in 1946,

It is a fundamental principle that the Legis-
lature has all legislative power not expressly or by
necessary implication denied to it by the Constitution,
and that constitutional restrictions on the Legislature's
powers should be strictly construed. Any doubt as to the
Legislature's powers to act should be strictly construed
and resolved in favor of the action (Dean v. Kuchel, 37
Cal. 24 97, 100).
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Such general power of the Legislature is
usually referred to as the police power, which is the
power to enact legislation for the promotion of the order,
safety, health, morals, and general welfare of society
(In re Ramirez, 193 Cal. 633, 649-650).

Section 1 of Article IX of the Constitution
directs the Legislature to encourage the promotion of
intellectual, scientific, moral, and agricultural improve-
ment by all suitable means. Furthermore, Section 5 of
Article IX provides:

“"Sec, 5. The Legislature shall provide
for a system of common schools by which a free
school shall be kept up and supported in each
district at least six months in every year,
after the first year in which a school has been
established."

Hence, there is also express authority for the
Legislature to deal with the subject of the public school
system,

Prior to the adoption of Section 14 of Article
IX (in 1926), the provision in question, the California
Supreme Court held that the Legislature under its general
legislative powers, had the power to legislate with res-
Zect to school districts (see Hughes v. Ewing, 93 Cal, 414,
17 (1892); and Bay View School sist. V. Eiﬁscott, above,

pages 27 and 29 .

Thus, in our view, the Legislature would retain
its power to provide for and regulate school districts
even 1f Section 14 of Article IX of the State Constitution
were repealed.

Very truly yours,

George H, Murphy
Legislative Counsel

/
. ,"’ ! ,' '
ij;f, 4 .’( A i
By  Ate vyt Hesa A
Edéardlnesgﬁhtsky v
EB:ss Deputy Legislative Counsel

Two copies to Honorable John Vasconcellos,
pursuant to Joint Rule 34,
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Dear Mr. Garcia:

UESTION

Assembly June 22, 1971, be necessary.
OPINION AND ANALYSIS

You have asked if Assembly Bill 2947, as
amended in Assembly June 30, 1971, is enacted, would
Assembly Constitutional Amendment 76, as amended in

A.B. 2947, as amended June 30, 1971, would
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provide that a city, county, or city and county, by resolution

of its legislative body, may guarantee the payment of
principal and interest on existing and future bonded or

other indebtedness of a redevelopment agency.

It would

also establish the State Redevelogment Bond Insurance
r

Fund, to be administered by the D

ector of Housing and

Community Development, under regulations promulgated by
the Commission of Housing and Community Development, for

the
loca

insurance of such bonds.

rpose of insuring tax allocation bonds issued by
redevelopment agencies to finance community redevelop-
ment projects, and would set forth standards for the
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A,C.,A, 76, as amended June 22, 1971, would add
a new Section 19,5 to Article XIII of the California
Constitution which would specifically authorize the
Legislature to provide for a guarantee by the state,
or by a taxing agency with the consent of its governing
body, of the payment of debt incurred by a redevelopment
agency,

We assume that the indebtedness which it is
intended to guarantee or insure would not be repaid in
the fiscal year in which it is incurred,

With respect to the creation of an indebtedness
on the part of a city, county, or city and county,
Section 40 of Article XIII of the California Constitution
provides as follows:

"Sec, 40, No county, city, town, township,
board of education, or school district, shall
incur any indebtedness or liability in any
manner or for any purpose exceeding in any
year the income and revenue provided for such
year, without theassent of two-thirds of
the qualified electors thereof, voting at an
election to be held for that purpose ,.. "

It has been held that the object of Section

40 of Article XIII is to proscribe incurring an indebted-
ness in one fiscal year that will be an obligation against
the %:ncral funds of the city, county, or city and county
for future years, except by a two-thirds vote of the electors
i?grcof Count lgg Tehama v, %;sson gl9g;§ 15§2Ca1. 167,

2 Cd of Pa Springs v, ngwal Cal,
2d 620 %27?'EEEEbn V. é[t of Fresno §1896;: 112 Cal,
159 164; Ruane v, City of San Diego (1968), 267 Cal, App.
24 %48, 558),

If, therefore, the guarantee of pazment of
principal and interest on existing and future bonded or
other indebtedness of a redevelopment agency is to be an
obligation against the general funds of the city, county, or
city and county during future years, the guarantee would
violate Section 40 of Article XIII of the California
Constitution, In such event, the adoption by the people

of either A,C,A, 76, or a constitutional amendment similar
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to A,.C,A, 76, would be necessary in order to authorize
such a guarantee,

We note that A.B, 2947 would specify that no
such guarantee shall constitute an indebtedness of the
community within the meaning of any constitutional or
statutory debt limitation or restriction, Such provision,
however, could clearly not authorize the incurrence of an
indebtedness in violation of Section 18 of Article XIII
of the California Constitution, nor could it extend or
limit the definition of indebtedness as the term is
used in such constitutional provision (Forster Shipbuildin
Co. v. County of Los Angeles (1960), 54 Cal, 2Zd 558, 4506).

With respect to the creation of indebtedness on
the part of the state, Section 1 of Article XVI of the
California Constitution provides, in part:

"The Legislature shall not, in any manner
create any debt or debts ,,, which shall ..,
exceed the sum of three hundred thousand
dollars ,,, until, at a general election or
at a direct primary, it shall have been submitted
to the people and shall have received a majority
of the votes cast ... ,"

The Supreme Court of this state has considered
this debt limitation upon a number of occasions., Under
such decisions, it is clear that in the absence of approval
by the electorate, the Legislature is prohibited from
creating a debt in any way which by itself or in the
aggregate with previous debts and liabilities of the
state incurred without such approval exceed the sum of
$300,000 (People v, Johnson (1856), 6 Cal, 499). The
debt or obIlgation, of course, must be one which obligates
the credit of the state generally., Thus, if the debt or
obligation is limited to payment out of an existing appropriate
fund without otherwise obligating the general fund, there is
no debt or obligation within the prohibition (In re California
Toll Bridge Authority (1931), 212 Cal, 298; California Toll
Bridge Aut opity v. Felly (1933), 218 cal, 7).

A,B, 2947 would create in the State Treasury
the State Redevelopment Bond Insurance Fund and would make
money appropriated to the fund available without regard to
fiscal years for the administrative expenses incurred in
carrying out the proposed provisions relating to state

insurance of redevelopment bonds and for the insurance of
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bonds issued by community redevelopment agencies for
redevelopment purposes. The bill, however, would also

direct tE: Director of Housing and Community Development

to insure the payment of principal and interest on speci-
fied redevelopment bonds if he determines that all of certain
conditions exist,

If only such funds as are appropriated to the
State Redevelopment Bond Insurance Fund are intended to
be available for the purpose of insuring such payment of
principal and interest, there would be no obligation within
the meaning of Section 1 of Article XVI of the California
Constitution since the obligation would be limited to
payment out of a special fund and to the amount appropriated
for such purpose by the Legislature (Riley v. Johnson (1933),
219 cal, 513, 520).

The provisions of A.B. 2947, however, do not
specifz that the obligation of the state is to be limited
to such amounts as shall be appropriated to the State
Redevelopment Bond Insurance Fund. To the extent, there-
fore, that A.B. 2947 would provide for the obligation of
the credit of the state generally, we think that the adoption
by the people of either A.C.A. 76, or a constitutional
amendment similar to the provisions of A.C.A, 76, would be
required.

Very truly yours,

George H. Murphy
Legislative Counsel

y Ulepes. D) UL

Whelan
Deputy Legislative Counsel

TDW :sc

Two copies to Honorable Yvonne W. Brathwaite, pursuant
to Joint Rule 34,
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Honorable Alex P. Garcia
Assembly Chamberx

Motor Vehicle Taxation Revenues
(S.C.A. 15) - £17840

Dear Mr. Garcia:

You have asked a series of questions, which
are separately stated and considered below, with respect
to Senate Constitutional Amendment No. 15, as amended
August 23, 1973, which proposes to amend the Stati
Constitution by repealing and adding Article XXVI+ thereof.

QUESTION NO. 1

Would Sectiocn 3 condition the authority cf the
Legislature in allocating highway users tax revenues for
highway and exclusive public mass transit guideway purposes?

OPINION NO. 1

Section 3 would condition the authority of the
Legislature in allocating highway users tax revenues for
highway and exclusive public mass transit guideway purposes.

" ANALYSIS NO. 1

S.C.A. 15, if adopted by the voters, would amend
the State Constitution by repealing and adding Article XXVI
therecf.

1 Al1 section references are to Article XXVI as proposed
by S.C.A. 15.
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subdivision (a) of Section 1 would authorize
the use of motor vehicle fuel tax revenues specifically
for research, planning, and operation, as well as for
construction, improvement, and maintenance, of public
streets and highways, including related public facilities
for nonmotorized traffic, and for acquisition of property
and administrative costs therefor. Such revenues could
also be used for the mitigation of public street and high-
way environmental effects.

In addition, subdivision (b) of Section 1 would
authorize the use of such revenues for similar purposes
for exclusive public mass transit guideways, and related
fixed facilities, except for the maintenance and operaticn
of mass transit power systems and mass transit passenger
facilities, vehicles, equipment, and services.

With respect to revenues derived from fees on
vehicles, Section 2 would authorize the use of these revenues
for the same purposes that motor fuel tax revenues may be
expended therefor under Section 1 and for the mitigation of
environmental effects of motor wvehicle operation due to air
and sound emissions, as well as for enforcement of traffic
and vehicle laws by the state.

In regard to your inquiry as to the authority of
the Legislature in allocating the above revenues for highway
and exclusive public mass transit guideway purposes, Section
3 would provide that:

"Sec. 3. The Legislature shall provide for
the allocation of the revenues to be used for
the purposes specified in Section 1 of this
article in a manner which ensures the contin-
uance of existing statutory allocation formulas
for cities, counties, and areas of the state,
until it determines that another basis for an
equitable, geographical, and jurisdictional dis-
tribution exists; provided that, until such
determination is made, any use of such revenues
for purposes specified in subdivigsion (b) of
Section 1 of this article by or in a city, county,
or area of the state shall be included within
the existing statutory allocations to, or for
expenditure in, that city, county, or area.

Any future statutory revisions shall provide

for the allocation of these revenues, together
with other similar revenues, in a manner which
gives equal consideration to the transportation
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needs of all areas of the state and all segments
of the population consistent with the orderly
achievement of the adopted local, regional,

and statewide goals for ground transportation
in local general plans, regional transporta-
tion plans, and the California Transportation
Plan."

In brief, the Legislature would be regquired to
continue the existing statutory scheme of allocating the
highway users tax revenues for highway purposes4, and to
include any expenditure for such guideway purposes within
any allocations required under the existing statutory
scheme to be expended in any city, county, or area of the
state, "until it determines that another basis for an
equitable, geographical, and jurisdictional distribution
exists." Any future statutory scheme of allocating the
highway users tax revenues would have to give "equal con-
sideration to the transportation needs of all areas of the
state and all segments of the population consistent with
the orderly achievement of adopted" goals for ground trans-
portation in various specified transportation plans.

As stated in Methodist Hosp. of Sacramento v.
Saylor, 5 Cal. 34 685, on page 691:

"Unlike the federal Constitution,
which is a grant of power to Congress,
the California Constitution is a limita-
tion or restriction on the powers of the
Legislature. Two important consequences
flow from this fact. PFirst, the entire
law-making authority of the state, except
the people's right of initiative and
referendum, is vested in the Legislature,
and that body may exercise any and all
legislative powers which are not expressly
oxr by necessary implication denied to it
by the Constitution. In other words, '‘'we
do not look to the Constitution to deter-
mine whether the legislature is authorized
to do an act, but only to see if it is
prohibited."’

2 gee Sec. 187 et seq., and Sec. 2104 et seq., S.& H.C.
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"Secondly, all intendments favor the
exercise of the Legislature's plenary author-
ity: 'If there is any doubt as to the
Legislature's power to act on any given case,
the doubt should be resolved in favor of the
Legislature's action. Such restrictions and
limitations imposed by the Constitution are
to be construed strictly, and are not to be
extended to include matters not covered by
the language used.' [Citations omitted.]™

In other words, while the presumption, in case of
doubt, is that the Legislature has the authority to act,
such is not the case where the language of the State
Constitution is clear in limiting the authority of the
Legislature to act (see, e.g., Secs. 8 and 9, subds. (c)
and (d), Sec. 12, subd. (a), Sec. 19, subd. (c), Sec. 24,
Art. IV, and Sec. 1, Art., XVI, Cal. Const.).

In construing the Constitution, the same rules
which apply in construing statutes are applicable (McMillan v.
Sieman, 36 Cal. 24 721, 726).

Where the language of a statute is clear and
unambiguous and its meaning plain, there is no need for con-
struction by the court and the courts should not add to or
alter that language (Caminetti v. Pac. Mutual L. Ins. Co.,

22 Cal. 24 344, 353-354; 1In Re W.R.W., 17 Cal. App. 3d

1029, 1033). In such a case, there is no room for interpre-
tation or construction by the courts, and the statute must be
given its plain meaning as expressed in its language (Stockton
Sav. & Loan Bank v. Massanet, 18 Cal. 24 200, 207; People ex
rel., Hamilton v. City of Santa Barbara, 205 Cal. ApET'ga'BUI.
504-505) .

In our opinion, Section 3 is unambiguous in requir-
ing the Legislature to continue the existing statutory scheme
of allocating highway users tax revenues until it determines
that another basis exists to revise the existing statutory
scheme, and in requiring that any revised statutory scheme
reet specified criteria.

Therefore, it is our further opinion that Section
3 would condition the authority of the Legislature in
allocating highway users tax revenues for highway and exclusive
public mass transit guideway purposes.



Honorable Alex P. Garcia - p. 5 - $#17840

QUESTION NO. 2

Would the phrase "other similar revenues" in
Section 3 include federal funds derived from federally-
imposed highway users taxes?

OPINION AND ANALYSIS NO. 2

Federal funds derived from federally-imposed
highway users tax revenues allocated to the state for state
highway purposes are deposited in the State Highway Account
in the State Transportation Fund (Sec. 183, S.& H.C.).

While such federal funds are allocated by the
federal government to the state for particular state highway
projects, the expenditure of the federal funds is taken into
consideration for the purposes of allocating the funds de-
rived from state-imposed highway users taxes for state highway
purposes under the existing statutory scheme (Sec. 825, sé&
H.C.; Annual Budget Report to the Governor of California

Tector of bublic Works, Feb. 10973, pp. 637 and 702)

the Director of

Since the existing statutory scheme includes the con-
sideration of the expenditure of such federal funds in deter-
mining the allocation to be made of state funds, any future
statutory scheme of allocating state highway users tax revenues
would also have to include the consideration of the expenditure
of such federal funds.

Accordingly, it is our opinion that the phrase "other
similar revenues" in Section 3 would include federal funds de-
rived from federally-imposed highway users taxes in the sense
that the Legislature would be required to take into consider-
ation, in allocating state highway users tax revenues, the
expenditure of such federal funds.

QUESTION NO. 3

Could the Legislature enact a revised statutory
scheme of allocating highway users tax revenues prior to
the adoption of the California Transportation Plan?

OPINION NO. 3

Under proposed Section 3, it is not contemplated
that a revised statutory scheme of allocating highway users
tax revenues is to be enacted prior to the adoption of the
California Transportation Plan, which is to be adopted not
later than January 1, 1976.
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ANALYSIS NO. 3

Section 3 would provide, in pertinent part, that:

"Sec. 3. . . . Any future statutory
revisions shall provide for the allocation
of these revenues, together with other
similar revenues, in a manner which gives
equal consideration to the transportation
needs of all areas of the state and all
segments of the population consistent with
the orderly achievement of the adopted local,
regional, and statewide goals for ground
transportation in local general plans,
regional transportation plans, and the
California Transportation Plan."

In creating the Department of Transportation3 from
the Department of Public Works with expanded transportation
planning responsibilities, the Legislature directed the depart-
ment to prepare "the California Transportation Plan,4 directed
at the achievement of a coordinated and balanced transportation
system for the state, including, but not limited to, mass trans-
portation, highway, aviation, maritime, and railroad facilities
and services, whether public or private, that is consistent with
the state's social, economic, and environmental needs and goals."
(Secs. 14001, 14040, Gov. C.; Sec. 20, S.& H.C.).

The Plan is to include regional transportation plans,
with such modification in those plans necessary to resolve
conflicts among such plans in order to insure a statewide
balanced transportation system (Sec. 14040.2, Gov. C.).

The Plan is to be submitted to the State Transportation
Board for review and resolution of any objections against the
Plan as submitted (Sec. 14040.4, Gov. C.). The board is re-
quired to adopt the Plan and transmit it to the Legislature not
later than January 1, 1976 (Sec. 14040.6, Gov. C.). Thereafter,
the Plan is to be updated periodically (Sec. 14040.,7, Gov. C.).

Upon adoption of the Plan, the department, among
others, would be reguired to act in accordance with the Plan,
except as otherwise provided by law (Sec. 14040.8, Cov. C.).

3
4

Hereafter referred to as the department.

Hereafter referred to as the Plan.



Honorable Alex P. Garcia - p. 7 - $#17840

The regional transportation plans to be incorporated
into the Plan are to be prepared by designated transportation
agencies, and the department in specified instances, and
are to be directed at the achievement of a coordinated and
balanced regional transportation system, including, but not
limited to, mass transporation, highway, railroad, maritime,
and aviation facilities and services (Secs. 65080, 65080.5,
Gov. C.). To the extent appropriate, the transportation
plans of cities, counties, special districts, private organiza-
tions, and state and federal agencies are to be incorporated
into the regional transportation plans (subd. (a), Sec. 65080,
Gov. C.).

The regional transporation plans are to be adopted
and transmitted to the department not later than April 1, 1975,
Thereafter, such plans are to be updated periodically (subd.
(b), Sec. 65080, Gov. C.).

By law, every county and city is required to
establish a planning agency which is required to prepare
a comprchensive, long-term general plan for the physical
development of county or city, as the case may be, for
adoption by the legislative body thercof (Secs. 65100, 65300,
Gov. C.). The general plan must include a circulation
clement consisting of the general location and extent of
existing and proposed major thoroughfares, transportation
routes, terminals, and other local public utilities and
facilities, all correlated with the land-use element
of the plan (subd. (b), Sec. 65302, Gov. C.). The general
plan may also include a transportation element showing a
comprehensive transportation system, including locations of
rights-of-way, terminals, viaducts, and grade separations, and
port, harbor, aviation, and rclated facilities, and a
transit element showing a proposed system of transit lines,
including rapid transit, streetcar, motor coach and trolley
coach lines, and related facilities (subds. (¢) and (4),
Sec. 65303, Gov. C.).

As can be seen, the Plan, through incorporation of
the regional transportation plans which, in turn when appro-
priate, would incorporate the transportation plans of counties
and cities as reflected in their general plans, will provide
& comprehensive view of the transportation needs of the state.

Presently, the highway users tax revenues, in

general, are allocated on the basis of highway needs (Sec.
188.8; B8.& B.C.).
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The adoption of S.C.A. 15 would authorize the use
of highway users tax revenues for exclusive public mass
transit guideways as well as for highways. Hence, if such
revenues are to be allocated for such guideways, it would be
logical to assume that such allocations would, in the future,
alsc be on the basis of such guideway needs.

Until such guideway needs are known and their
priorities determined, the existing statutory scheme of
allocating highway users tax revenues is to remain in effect.
However, the existing statutory scheme may be revised if
there is a basis to revise it.

With the adoption of the Plan, the Legislature
would have before it a comprehensive transportation plan for
the state, and could determine therefrom the allocation of
the highway users tax revenues to best achieve the goals as
stated in the Plan for both highways and such guideways.

It is our opinion, therefore, that until such infor-
mation is available to the Legislature, there is no basis for
the Legislature to revise the existing statutory scheme.

Thus, it is our opinion, that under proposed Section
3, it is not contemplated that a revised statutory scheme of
allocating highway users tax revenues is to be enacted prior to
the adoption of the California Transportation Plan, which is to
be adopted not later than Januvary 1, 1976.

QUESTION NO. 4

Would Section 4 apply to General Fund revenues or
to federal funds derived from federally-imposed highway
users tax revenues to be expended for exclusive public
mass transit guideway purposes?

OPINION NO, 4

Section 4 would not apply to General Fund revenues,
or to federal funds derived from federally-imposed highway users
taxes, to be expended for exclusive public mass transit
guideway purposes.

ANALYSIS NO. 4

Section 4 provides that:

"Sec. 4. Revenues allocated pursuant to
Section 3 may not be expended for the purposes
specified in subdivision (b) of Section 1, except
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for research and planning, until such use is
approved by a majority of the votes cast on the
proposition authorizing such use of such revenues
in an election held throughout the county or
counties, or a specified area of a county or
counties, within which the revenues are to be
expended. The Legislature may authorize the
revenues approved for allocation or expenditure
under this section to be pledged or used for the
payment of principal and interest on voter-
approved bonds issued for the purposes specified
in subdivision (b) of Section 1." (Emphasis added.)

Thus, the revenues under consideration may not be
used for exclusive public mass transit guideway purposes in
any county, or specified area thereof, except for research
and planning, unless such use is approved by a majority of
voters voting on the proposition authorizing such use.

The revenues referred to in Section 3 are, of
course, state funds derived from state-imposed highway users
taxes or "other similar revenues" and would not include
General Fund revenues to be expended for such guideway purposes.

In the case of federal funds derived from federally-
imposed highway users taxes, the allocation thereof and the
purposes for which, and the conditions under which, they may
be expended are governed by federal law. Thus, in our opinion
such federal funds are not "allocated pursuant to Section 3,"
although, as indicated in Opinion and Analysis No. 2, the
Legislature would be required to take the expenditure of such
federal funds into consideration in allocating state highway
users tax revenues.

Very truly yours,

George H. Murphy
Legislative Counsel

W
By //4/
Jimpie Wing
ve Counsel

Depluty Legisla
JW:sjr

Two copies to Honorable James R. Mills,
pursuant to Joint Rule 34.
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Honorable William T. Bagley
Assexbly Charber .

Income Taxes -'#18003

Dear Mr. Bagley:
FACTS

The Governor's Initiative Measure is an initiative
constituticnal amendment, which proposes to add a new Article
XXIX to the State Constitution. The measure proposes to place
various limitations on the taxing and spending powers of local
government and is scheduled to appear as Proposition 1 on

the ballot at a special election to be held on Tuesday,
Novexber 6, 1973. . -

, Subdivision (b) of Section 4 of this proposed new
article would provide as follows:

"(b) For 1974 and thereafter, the State
personal income tax liability of taxpayers
shall be determined at rates no higher than
those in effect on January 1, 1973, less a
credit of 7-1/2%. Single individuals whose
adjusted gross income is less than $4,000.00
and married couples and heads of households
whose adjusted gross income is less than
$8,000.00 shall bear no State personal income
tax. The Legislature shall, by statute,
implement the tax reduction required by this
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Section as to application to nonresident and
fiscal year taxpayers and as to credits in
computing liability. The provisions of this
subdivision (b) may be modified by statute
passed by roll-call vote entered in the.
journal, two-thirds of the memb2rship of each
house concurring. If this Article becomes
effective after December 31, 1973, then this
subdivision shall apply to 1975 and thercafter
instead of 1974 and thereafter.”

With respect to the above provision, you have
asked the following three questions, which, within the
limited time made available to us, are separately stated
and considered below, regarding the effect of Proposition
1 on certain administrative procedures of the Franchise
Tax Board.

QUESTION NO. 1

If the initiative is approved by the voters, would
the Franchise Tax Board be required by state law to reduce
the withholding tables, effective January 1, 1974, under
the provisions of subdivision (b) of Section 4* of Proposition
1l of 19732

- OPINION NO. 1 . .

The Franchise Tax Board is required by state
law to reduce the withholding tables to reflect changes
in income tax rates. However, we have no information with
respect to whether the changes proposed by Section 4 would
reguire adjustments in such tables or whether such adjust-
ments == if necessary =-- would be made on January 1, 1974.

ANALYSIS NO. 1

Pertinent provisions of Section 18806 of the
Revenue and Tgxat;on Code provide that:

*"18806. (a) Every employer making payment
of any wages after December 31, 1971, to a resi-
dent employee ... shall deduct and withhold from
such wages ... for each payroll period, a tax

* Hereinafter referred to as Section 4.



Honorable William T. Bagley - p. 3 - #18003

computed in such manner as to produce, so far as
practicable ... @ sum which is substantialy egui-
valent to the amount of tax reasonably estimated
to be due ... . The method of determining the
amount to be withheld shall be prescribed by reg-
ulations of the Franchise Tax Board. -

®* % ®w

Thus, employers are required to withhold an
amount of taxes that conform to the estimated amount of
taxes due, and the schedules provided by the Franchise
Tax Board would have to reflect any change in the personal
income tax rates which affect the amount of personal income
taxes which would be due.

Senate Bill No. 90 of the 1973-74 Recular Session
of the Legislature has already been enacted into law as
Chapter 296 of the Statutes of 1973, and provides that single
individuals whose adjusted gross income is less than $4,000.00
and married couples and heads of households whose adjusted
gross income is less than $8,000.00 shall bear no personal
income tax, as would have been provided in subdivision (b)
of Section 4 of Proposition 1.

Further, the Legislature could change the 7-1/2
percent credit authorized in Section 4.

Whether or not such credits would require adjust-
ments to the personal income tax withholding tables could
depend on further clarification by the Legislature, and the
Franchise Tax Board might elect to await further direction

from the Legislature before making any decision with respect'
to the withholding tables.

QUESTION NO. 2

If the Franchise Tax Board reduces the withholding
tables on July 1, 1974, will the 1973-74 state tax revenues,
as defined in Section 16 of Proposition 1 of November
1973, be reduced by an amount equal to the 7-1/2 percent
income tax credit authorized in Section 4 of that same
proposition?

OPINION NO. 2

If the Franchise Tax Board reduces the withholding
tebles on July 1, 1974, the 1973-74 state tax revenues, as
cdefined in Section 16 of Proposition 1 of November 1973, would
not be affected by such reduction.
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ANALYSIS NO, 2

Section 16 of Proposition 1 of 1973 defines state
tax revenues, as follows:

"Section 16. Definitions.

"(a) 'State Tax Revenue' means the revenue
of the State from every tax, fee, penalty, receipt
and othor monetary exaction ... ." (Emphasis aﬁged.)

State tax revenues, as indicated above, include
revenue from every tax. However, the right of the state
to income taxes vests on the date the tax becomes due and
payable (Allen v. Franchise Tax Board, 39 Cal. 24 109, 113-
115), which is April 15th following the close of the calendar
yvear or if the taxpayer files for a fiscal year, on the
fifteenth day of the fourth month following the close of
the fiscal year (Sec. 18551, R.& T.C.).

Further, the amount withheld is only an estimate
of taxes to be due (see Sec. 18806, R.& T.C.).

State tax revenues, as defined by Section 16 of
Proposition 1 of November 1973, only include tax revenues,
and not amounts withheld pursuant to estimates of taxes to
be due. Thus while the reduction in income taxes would
affect the state's revenues such reduction of the amount
of wages to be withheld for taxes would not affect the amount
of such state tax revenues,

QUESTION NO. 3

May the Franchise Tax Board provide for income tax
credit authorized in Section 4 to be computed on the returns
of state income taxpayers when they are filed approximately
Zpril 1975 rather than reducing the current income tax
withheolding tables if the Franchise Tax Board so desires?

OPINION AND ANALYSIS NO. 3

As we have indicated in our Opinion and Analysis
No. 1, if a tax credit is authorized pursuant to Section
& of Proposition 1 of 1973, the Franchise Tax Board must
conform the personal income tax withholding tables to
provide a reasonable estimate of actual taxes dve. However,
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as we have indicated, the minimum tax limit authorized in
Section 4 has already been enacted by the Legislature, but
the Legislature could change the 7-1/2 percent credit.
Thus, whether or not any changes to the personal incore
tax withholding tables would be required may depené upon
further clarification by the Legislature.

Very truly yours,

George H. Murphy
Legislative Counsel

7 - P 5
2/ 7 / e /
oy (el (1667
Charles C. Asbill
Deputy Legislative Counsel

CCA:caf
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Honorable Joe A. Gonsalves
4016 State Capitol

Appropriations -~ #20045

Dear Mr, Gonsalves:
. FACTS

You have directed our attention to Section 21 of
Article XIII of the existing State Constitution, which pro-
vides, in part, as follows:

"Sec. 21. No money shall be drawn from
the Treasury but in consequence of appropria-
tion made by law, and upon warrants duly drawn
thereon by the Controller. No money shall
ever be appropriated or drawn from the State
Treasury for the purpose or benefit of any
corporation, association, asylum, hospital,
or any other institution not under the ex-
clusive management and control of the State
as a state institution, nor shall any grant
or donation of property ever be made thereto
by the State ... .

You next direct our attention to Proposition 1 on
the ballot for the Special Statewide Election to be held on
Tuesday, November 1, 1973, which proposes to add a new
Article XXIX to the State Constitution to provide, among other
things, for an overall limitation on the taxing and spending
power of state government by imposing what is termed a "state
tax revenue limit" (see Secs. 2, 3, and 12, proposed Art. XXIX).
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Section 2 of this proposed new article would also
create a Tax Surplus Fund and would provide that whenever
state tax revenues exceed the state tax revenue limit, the
excess shall be transferred to such fund where it may be used
for "tax refunds or reductions."

Subdivision (a) of Section 4 of proposed Article
XXIX would then go on to provide as follows:

"(a) The imposition of any new tax or the
change in the rate or base of any tax by the
Legislature shall be by statute passed by roll-
call vote entered in the journal, two-thirds of
the membership of each house concurring, except
for tax refunds or reductions by appropriations
specifically declared to be out of the Tax Surplus
Fund which shall be by statute passed by a vote
of the majority of the membership of each house."

QUESTION

If Proposition 1 is approved by the voters and
funds are subsequently accumalated in the Tax Surplus Fund,
would the existing California constitutional provision set
forth above prevent the Legislature from providing tax refunds
by means of mailing warrants directly to one or more of the
various institutions mentioned in such section?

OPINION AND ANALYSIS

The "tax refunds" contemplated by Proposition 1 would
add a new dimension to the existing concept of such payments,
if the measure is approved by the voters. A "tax refund"
usually relates to a situation where a taxpayer, having over=-
paid a tax, the amount of the overpayment is then returned
to him (see, for example, Sec. 19051, R.& T.C.).

The measure before us contemplates a situation
wherein taxpayers generally would pay the correct amount of
tax under then existing laws, but, in the event that it was
desired that a "tax refund" would be paid from surplus funds,
such refund could be made from the State Tax Surplus Fund,

) If Proposition 1 is approved@ by the voters in
its present form, we think the Legislature could provide
by statute for "tax refunds" by means of direct payments
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to one or more of the enumerated institutions without con-
flicting with the provisions of Section 21 of Article XIII
of the existing Constitution which prohibits gifts of public
funds. To the extent that the provisions in Proposition 1
providing for tax refunds are repugnant to the existing
constitutional provision prohibiting gifts of public funds,
the provisions of Proposition 1 must prevail, since they
would be adopted last in point of time (In the Matter of

the Application of Mascolo (1914), 25 Cal. App. 92, 97).

Very truly yours,

George H. Murphy
Legislative Counsel

) 30
By Mfﬂf»«/uwj
Russell L. Sparling
Principal Deputy

RLS:pz



DERNARD CZESLA GERILD HOSS ADa
CHIEF DEPUTY Davie D, ALves
MARTIN L ANDERSOM

J°.' “u:c'ox P > CHARLES C. ASBiLL
=™ K, Kuns . Janes L, Aswronc
e o 5(5 e Ulomise Jovn Conzme

Kanr L. DeCHavpeau :::u'w. Davizs
Eonaar M. Xunzt CLINTON J. DEWITT
:n'ou\-m : :::::nxm. In s - :Am:::.:n‘:”"
ANN M. MASREY JoMHx FOSSETTE
EDWARD F. NOwAk Hanvey J. FoaTen
Cowmann 'L'.u-cu Menay CLAY FuLtes 11
Rusaxil FARLING ALvin D. Gaxss
PRINCIPAL DEPUTING RosmaY D. GRONKY
Janes W, Mginzes
S0C21 STATE CAMTOL GEORG! H- MURPHY THOMAS R. Hausa

MNiICHARL J. KeRruTiM
ESACAMENTO DBO14 L. DoueLas Kinngy

110 STATE SUILOING Vicvem Kommuexi

Dawm Lows
LOS ANGELES DOCIR H JANES A, MAmSALA

Peren F. Mzunicos
Mineo A. MiLICEVICH
EUGINE L. PaINE
Yracy O. Powsta, I

Sacramento, California MaReuERITE ROTH
October 26 ’ 1973 JOMN 7. BTUCKDARER

Baian L, WaLkur
Josern L, WaLToon
THOMAS D, WhHELAN
Jinwiz Wins
CHraTOrNER ZinKLE
Derurins

Honorable Alex P. Garcia
6001 State Capitol

University of California Regents
(A.C.A. 83) - £#19505

Dear Mr. Garcia:
QUESTION

Under A.C.A. 83, as amended August 31, 1973,
coulé the Legislature, by statute, establish the terms
of office for the student and faculty nonvoting members
of the University of California Regents?

OPINION

The Legislature could, by statute, fix the terms
of office of the student and faculty nonvoting members
of the University of California Regents proposed by A.C.A.
83, as amended Aucust 31, 1973.

ANALYSIS

A.C.A. 83, as amended August 31, 1973, would
amend subdivision (a) of Section 9 of Article IX of the
California Constitution to, among other things, provide
for a nonvoting faculty and student member of the
University of California Regents. The language relating
to the faculty and student members proposed by A.C.A. 83
reads as follows:
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"... two nonvoting members with the
right of full participation, to wit: one
university faculty member selected by the
faculty pursuant to procedures established
by the Legislature after consultation with
representatives of the faculty of the
university and one university student
selected by the students of the university
pursuant to procedures established by the
Legislature after consultation with repre-
sentatives of the students of the university."

Initially, it should be pointed out that the
amendments proposed by A.C.A. 83 also contain language
specifying that the terms of "appointive members" shall be
eight years. The contention could be made that "appointive
members® includes the nonvoting student and faculty members
selected by the University of California students and faculty
and that such members are, therefore, to serve terms cf eight
years. It is our opinion, however, that in the context of
A.C.A. 83, "appointive members" refers exclusively to the
16 persons appointed to the regents by the Governor. Through-
out subdivision (a) of Section 9 of Article IX, as it presently
reads, and as it is proposed to be amended by A.C.A. 83, the
terms "appointment" and "appointive members" are used in
connection with provisions dealing with the Governor's
appointees. In almost all of the instances in which those
terms are used in the amendments proposed by A.C.A. 83, it
would be inappropriate to make them applicable to the non-
voting student and faculty members. We think this is especially
true with respect to the provision specifying eight-year terms
for appointive members. Normally, persons attending the
University of California as students do not retain that
status for eight years., It is also quite possible that a
member of the faculty might terminate his association with the
university at some time during an eight-year term. Thus,
we conclude that the provision of A.C.A. 83 specifying
eight-year terms for appointive members does not apply to
the nonvoting student and faculty members,

The amendment proposed by A.C.A. 83 prescribes
terms of eight years for each of the 16 persons appointed
to the regents by the Governor, but is silent with respect
to the terms of the nonvoting student and faculty members.
The faculty and student members are to be selected by the
University of California faculty and students respectively,
pursuant to procedures established by the Legislature.
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Generally, the duration of an officer's term is
determined by the law under which the office exists, Where,
however, the law does not fix its term, an office is said
to be held at the pleasure of the appointing power (Sec.
1301, Gov. C.) .*

T™e offices in question, those of the nonvoting
student and faculty members of the regents, having terms
which are not otherwise fixed by law, would, in our opinion,
be held at the pleasure of the respective appointing powers,
herein the faculty and students of the University of California.

This does not, however, preclude the Legislature
from fixing the terms of the two offices by statute. Except
as limited by the Constitution, the term of a public office
is a matter of purely legislative discretion, and the
Legislature's action in this regard is binding on the
appointing power (40 Cal. Jur. 2d, Public Officers, Sec.

74; see People v. Campbell, 138 Cal. 1Y

We would conclude, therefore, that undex A.C.A.
83, as amended August 31, 1973, the Legislature could, by
statute, fix the terms of office of the student and faculty
nonvoting members of the University of California Regents.

Very truly yours,

George H. Murphy
Legislative Counsel

Martin L. Anderson
MLA:db Deputy Legislative Counsel

Two copies to Honorable John Vasconcellos,
pursuant to Joint Rule 34.

* Former Section 16 of Article XX of the California
Constitution, since repealed, provided, in part, that:

"When the term of any officer or com-
missioner is not provided for in this
Constitution, the term of such officer or
commissioner may be declared by law; and,
if not so declared, such officer or com=-
missioner shall hold his position as such
officer or commissioner during the pleasure
of the authority making the appointment;
but in no case shall such term exceed four
Years; ... "



March 5, 1974

Mr. George Murphy
Lagislative Counsal

3021 State Capitol Building
Sacramento, CA 95814

Dear Georxge:
I would like an opinion on the following:
Eagts:
A privately owned carwash, licensed as such in a
county which has adopted an odd-even license plate requirement
regarding the sale of gasoline. The principal business is the

carwash. Gasoline sz2les are a minor part of the business, but
such sales deterwine the price structure for car washes.

Questions:

1. Is the carwash required to comply with the cdd-even
license plate sales?

2. Can the carwash refuse customers that come to
purchase gasoline only?

May I have this opinion by March 7, 19747
Sincerely,

ALEX P. GARCIA
APG:gl
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Sacramento, California
March 11, 1974

Honorable Alex P. Garcia
Assembly Chamber

Regulations for California s Gasoline
Emergency : 4604

Dear Mr. Garcia:

GRRALS Rans AcAMS
Bavio D. ALvis
Mamtin L. ANDERSON
CHARLES C, AsdiLy
Janzs L. Aswroan
SonM Coxzine
Eax E. DaLx
JOMN W, Davize
CunYon J, Dewrry
Rasint CULLEN DUFFY
Lawmencx M. Feoin
Joun Fogscree
FARVEY J, FOsTIR
HeEnny CLAY Fusies 111
AN D, Gress
ROBERY D, GRONKE
JamEs W, HEINZER
THOMASY . Mausex
Nicnaes J. Kensven
L. DOUSLAS KinnNey
Yicron Kozirisx
Daniet Lauis
Jamux A, Maxsaia
FzTer F. Mzunicor
Minxe A, Milanvion
Euvcene L. Painz
TRACY O. Powiee, 11
MAanGuUuEm YL RoTYm
MNAnY Smaw
JOMN Y. STUDIDAKER
Taian L. WaLxus
Josurn L. WaLTucn
THOMAS D, WeataN
JiMMiIN WiNG
CnmiaYormen Tinnie
Dxrurica

You have asked two questions regarding the Regulations
for California's Gasoline Emergency?*, promulgated by the Energy
Planning Council and incorporated by reference and issued by
the Proclamation of the Governor of February 28, 1974, which
are separately stated and considered below, based upon the

following statements of facts supplied by you.
FACTS

A privately-owned carwash, licensed as such by the
county, is located in a county which has adopted the gasoline

marketing plan.

Its principal business is washing cars, and

while its gasoline sales are a minor part of the business,
those sales determine the price structure for car washes.

The permanent physical layout of the carwash premises is

such that it is impossible to exit from the gasoline pump
area except through the carwash, without backing out, counter

to the flow of traffic through the carwash and gascline

facility.

* Hereinafter referred to as the "regulations."
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QUESTION NO. 1 °

Is the carwash reguired to comply with the
regqulations?

OPINION NO. 1

The carwash is required to comply with the
regulations.,

ANALYSIS NO. 1

Paragraph (1) of the regulations provides as
follows:

*1. At the retail level, gasoline may
be dispensed into vehicles with a license
plate whose last (or only) digit is an odd
number (1, 3, 5, 7 and 9) only on odd numbered
days of the month, that is, on the first,
third, fifth, seventh and so on. Environ-
mental license plates that contain letters
only will be equivalent to the digit 1.
Examples of odd number plates are as follows:

saM 123

123 SaM

MARTHA

KAM 2345

123453

J12345" (Emphasis added.)

Paragraph (2) makes similar prévisions with respect to even-
numbered days of the month.

As written, the regulations would apply to any
retail vendor of gasoline in a county adopting the gasoline
marketing plan. Nowhere in the regulations is a retail sale
of gasoline defined. Furthermore, we are informed by officials
of the Energy Planning Council that the regulations are intended
to apply to all retail gasoline sales in adopting counties,
without regard for other retail activities occurring or other

services furnished on the same premises in addition to gasoline
retail sales.
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With respect to interpretation of an administrative
regulation, the Supreme Court has stated, in Bowles v. Seminole
Rock & Sand Co., 89 L. EBd. 1700, 1702, "... the ultimate cri-
terion is the administrative interpretation, which becomes of
controlling weight unless it is plainly erroneous or inconsistent
with the regulation." We do not think that the interpretation
of the Energy Planning Council of its regulations, making them
applicable to all retail gasoline sales, is plainly erroneous or
inconsistent with the regulations as a whole.

QUESTION NO. 2

May the carwash operator refuse customers who coms
to purchase gasoline only?

OPINION NO. 2

The carwash operator may refuse customers who
come to purchase gasoline only.

ANALYSIS NO. 2

Paragraphs (4) and (5) of the regulations provide,
in pertinent part, as follows:

"4. Gasoline shall not be sold to any
vehicle that has more than one-half tankful
of gasoline. . . .

"S. When dispensing gasoline to the
general public, gasoline retailers shall not
refuse to sell gasoline to anyone, on appro-
priate odd or even days, except to refuse to
sell gasoline to vehicles with more than one-
half a tankful of fuel."

Thus, the only grounds specifically permitted under
the requlations for refusing to sell gasoline, when it is being
dispensed to the public, consist of the vehicle involved (1)
having a license plate whose last digit is odd, and the day
of the month is even, or vice-versa; and (2) having more than
a half-tankful of fuel.

However, 210.62 of Part 210 of the Petroleum
Allocation and Price Regqulations of the Federal Energy Office
(39 Federal Register 1931, Januaxy 15, 1974, as amended 39

Federal Register 5311, Pebruary 12, 1974) provides as follows:
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¥210.62. Normal business practice.

“(a) Suppliers will deal with purchasers
according to normal business practices. ... nor
may any supplier modify any other normal business
practice so as to result in circumvention of any
provision of this chapter.

"(b) No supplier shall en
form of discrimInatIon among Qurcgasers

EEfallocated product. For purposes of

s paragraph 'discrimination' means extend-
ing any preference or sales treatment which
has the effect of frustrating or impairing
the objectives, purposes and intent of this

chapter or of the Act [Emergency Petroleum
Allocation Act of 1973, Pub. L. 93-159], and

includes, but is not limited to, refusal by

a retail marketer of motor gasoline or diesel
fuel to furnish or sell any allocated product
due to the absence of a prior selling rela-
tionship with the purchaser, or establishment
of new volume purchase arrangements where
customers of retailers agree in advance to
purchase in excess of normal amounts of motor
gasoline or diesel fuel and thercby receive
preferential treatment." (Emphasis supplied.)

In interpreting this section, the General Counsel
of the Federal Energy Office posed the following hypothetical
case and made the following ruling (Ruling 1974-6, 39 Federal
Register 6111, February 14, 1974):

"Facts. Pirm A is a retail marketer
of motor gasoline and diesel fuel in a state
or locality which has adopted a plan which
establishes certain categories of purchasers
and specifies the dates, times or conditions
under which sales to such categories of pur-
chaser can be made. The plan to which Firm
A is subject permits the sale of gasoline to
customers with vehicles with even numbered
license plates only on even numbered dates,
and the sale of gasoline to customers with
vehicles with odd numbered license plates
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only on odd numbered dates. The plan also
provides that certain categories of purchasers,
such as those with emergency vehicles or

with commercial vehicles, can purchase
gasoline on any date.

* B %

"Issue £1. May Firm A follow the state
plan without violating 10 CFR 210.62, which
requires that suppliers deal with purchasers
according to normal business practices and
that no supplier engage in any form of dis~-
crimination among purchasers?

* % %

"Ruling. Firm A may follow a state or
local plan, whether mandatory or voluntary,
which establishes certain categories of pur-
chasers and certain conditions of sale as to
such categories without violating 10 CFR 210.62,
provided that Firm A does not discriminate in
its treatment of purchasers within the categories
established by the plan. Firm A may not chan
its normal business practices except to the
extent that it distinguishes among the cate-
gorIes of customer specified by the state.

uch action by Pirm A would not be regarded
as 'discriminatory' under 10 CFR 210.62(b),
since it would not constitute 'extending
any preference or sales treatment which has
the cffect of frustrating or impairing the
objectives, purposes and intent of this
Chapter or of the Act.' It should be noted,
however, that compliance with any such state
plan by Firm A must be uniform, and that
application of such a plan only to some
purchasers (for example, purchasers who
are not regarded by Firm A as regular cus-
tomers), but to other purchasers, would
constitute prohibited 'discrimination'’
under 10 CFR 210.62(b)." (Emphasis added.)
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It is our opinion that a carwash having an unalterable
physical layout of the type described in the facts has estab-
lished a business practice, from physical circumstances of
the carwash operation, which reasonably necessitates the sale of
carwash services; and, that to require a gasoline purchaser also
to purchase carwash services, therefore, would not constitute a
technique for discriminating among gasoline purchasers within a

single category (i.e., the general public) which is forbidden
by Section 210.62.

Very truly yours,

George H. Murphy
Legislative Counsel

ep Legislative Counsel
JDA : nmw



LYELLE J, YOUNCER ATATE OF CALIFORNIA

ATTORNZY OERERAL

OFFICE OF THE ATTORNEY GENERAL

Bepartment of Justice

E8E CAFIYOL MALL, SUITE B5O
SACRAMENTO 93814

March 6, 1974

Honorable Alex Garcia
Assemblyman, 40th District
State Capitol, Room 6001
Sacramento, California 95814

Dear Mr. Garcia:

This will acknowledge receipt of your letter of March 5
requesting our opinion on two questions regarding a carwash
and sale of gasoline.

In accordance with our usual policy, we may forward a copy
of your opinion request to parties who are interested in
this matter and solicit their legal analysis. If you have
received a copy of a Legislative Counsel's opinion or an
opinion of any other attorney on this matter, we would
appreciate your furnishing us a copy thereof for our
information and consideration.

This matter has been referred to Chief Assistant Attorney
General Wiely Manuel for assigmment and handling. You will
be advised of our conclusions as soon as possible.

Very truly yours,

EVELLE J. YOUNGER
Attorney General

A :
(JAN STEVENS*”&J
Assistant Attorney General
JS:er



Evziie J. YounNaen STATE OF CALIFORNIA
ATTORNRY QRNIXAL

OFFICE OF THE ATTORNEY GENERAL

Aepartment of Justice

SETATE BUILDING, LOS ANGELES 020012

March 21, 1974

Alex P. Garcia

Assemblyman, Fortieth District
State Capitol

Room 600Y

Sacramento, California 95814

Dear Assemblyman Garcia:

This is in acknowledgment of your request
dated March 5, 1974, for an opinion concerning a
privately owned carwash licensed as such, in a county
which has adopted an odd-even license plate requirement
regarding the sale of gasoline, as to the following
questions:

1. TIs the carwash required to comply with the
odd-even license plate gasoline sales?

2. Can the carwash refuse customers that come
to purchase gasoline only?

Your request has been assigned to Deputy
Attorney General Gary Wexler of our Los Angeles office,
who will be in communication with you regarding the
opinion.

Very truly yours,

EVELLE J. YOUNGER
Attorney General

,/ 2 { Py '//
CARL BORONKAY
CB:wu Assistant Attorney General

cc: J. R. Winkler
W. W, Manuel
E. G. Benard
S. N, Gruskin
W. Wunderlich
J. Stevens



STATE OF CALIFORNIA
OFFICE OF LEGISLATIVE COUNSEL

Sacramento, California
March 26, 1974

Mr. Stanley Griffith
Department of the Treasury
Internal Revenue Service
3505 Broadwa

Oakland, California 94611

Dear Mr, Griffith:

In response to your inquiry of this date
we are transmitting herewith, with tge permission ?

of Assemblyman Alex ¥, Garcia, & copy of our opinion

(Request #4604) regarding regulation of gasoline
sales at car washes.

Very truly yours,

George H., Murphy
Legisletive Counsel

By
Jeffrey L. Arthur
Deputy Legislative Counsel

JA tsmp
Enclosure: Req. #4604 - Garcia
cc: Honmorable Alex P, Gercis

GOPY
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Sacramento, California
April 10, 1974

Honorable Alex P. Garcia
Assembly Chamber

Charter Counties - #5805

Dear Mr. Garcia:
ESTION
May a charter county nominate candidates for the
Board of Supervisors by district at a primary election and
elect them at large at a general election?
OPINION

A charter county may not nominate supervisors by
district at a primary election and elect them at large at
a general election.

ANALYSIS

Article XI, Section 4 of the Constitution provides
in part:

", ..County charters shall provide for:

"(a) A governlqg body of 5 or more members,
elected 1 district or,

“at large, or
at large, w1 a reqpxrement that the ey reside in
]

a distr ot,. Charter counties are subject to
statutes that relate to apportioning population
of governing body districts."
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This section of the Constitution was added in
its present form on June 2, 1970. The wording, as pro-
posed by the Legislature and adopted by the voters, is
at variance with the recommendation of the Constitution
Revision Commission, and there are no legislative committee
regorts which clarify the intent of the Legislature in
delineating these methods of selection of county supervisors,

The word "or'" is ordinarily used in a statute
as a disjunctive conjunction to mark an alternative
generally corresponding to "either," People v. Smith, 44
Cal. 2d §7, 78. Accordingly, the alternatives presented
in this section would be construed as separate alternatives
from which a charter county may choose to implement one.
Alternative (3) would, in our opinion, be construed to
allow a county to elect supervisors at large at both the
primary and general elections with a requirement that
candidates reside in a particular district, Because of
this, it is our opinion that the situation proposed would
be at variance with the current constitutional provisions,

Very truly yours,

George H., Murphy
Legislative Counsel

P Scatpmetia_
B

y
Hugh P, Scaramella
Deputy Legislative Counsel

HPS:sbw
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Assembly Chamber JiumiE WinG

CHMATOPHER TIRKLE
Constitution Revision - #7310

Dear Mr. Garcia:
QUESTION

Could the Legislature, by resolution or statute,
create a "commission" or legislative committee to study
and recommend revision of the California Constitution?

OPINION AND ANALYSIS

Since nothing in the California Constitution pro-
hibits it from so acting, the Legislature, by either con-
current resolution or statute, could create a '"'commission"
or legislative committee to study and recommend revision
of the California Constitution. For example, the former
Constitution Revision Commission was created and continued
in existence by concurrent resolutions of the Legislature
(see Res. Ch, 181, Stats, 1963; Res. Ch. 179, Stats. 1965;
Res. Ch. 74, Stats. 1966 (lst Ex. Sess.); Res. Ch. 163,
Stats. 1967; Res. Ch. 202, Stats. 1968; Res. Ch, 390,
Stats. 1969).

Very truly yours,

George H. Murphy
Legislative Counsel

\w’a-.- - \ '\\\ x\"‘%\

By
ames L. Ashford
JLA:cw Deputy Legislative Counsel
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Honorable Alex P. Garcia
Assembly Chamber

Constitutional Amendments - #9898 Jueix Wine
CHRISTOPHER TinxLh

Dear Mr., Carcia:

QUESTION

You have asked for the procedure by which
the Legislature may withdraw a proposed amendment or
revision to the California Constitution prior to its
submission to the voters for approval,

OPINION AND ANALYSIS

Section 1 of Article XVIII of the California
Constitution provides as follows:

"Sec. 1. The Le{i&laturc by rollcall vote
entered in the journal, two-thirds of the member-
ship of each house concurrins, may propose an
amendment or revision of the Constitution and
in the same manner may amend or withdraw its

,!v

roposa Each amendment shall be so prepared
and submitted that it can be voted on separately,"

(Emphasis added.)

Under the terms of Section 1 of Article XVIII,
the Legislature may withdraw a proposed amendment or revision
of the Constitution either by law or concurrent resolution
xoted upon favorably by two-thirds of the membership of each
Ouse.

eeny St ardly Do
L le

Very truly yours,

George H, Murphy
Legislative Counsel

VA7 P A

J s A. Marsala

JAM: sbw De¥uty Legislative Counsel
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Hionorable Alex P. Garcia

Assembly Chamber

Eminent Domain (A.C.2A. 60) - 310457

Dear Mr. Garcia:

QUESTICN

You have asked whether the phrase "irrespective of
any benefits from any improvement »ronosed" as contained in
new Section 19 of Article I of the California Constitution as
proposed by Assembly Constitutional Amendment No. 60 as amended
in Assembly May 2, 1974,* makes any substantive change in the
existing practices of providing "just compensation" for the
condemnation of land?

OPINION

The phrase in guestion would make a substantive change
in the method of computing "just compensation as it relates to
severance damages on property sought to be condemned by a public
condemnor. A public condemnor would no longer be entitled to
have severance damages reduced in the amount of the benefits to
the portion of the property of ths ownz=r that is not taken where
such benefits accrue on account of the proposed improvements to
be effected by the condemnation.

*

Hereinafter referred to a&s A.C.2. 60.
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In addition, where the inclusion of the phrase in
question would change the existing rule is in the situation
where the value of the property (1) is increased because the
property is initially expected to be outside of, and not
taken for, the proposed improvement, (2) is thus expected
to reap the benefits resulting from its proximity to the
proposed improvement, and (3) is subsequently included
within the proposed improvement and condemned.

ANALYSIS

Section 19 of Article I of the California Constitu-
tion as proposed by A.C.A. 60 provides, in relevant part, as
follows:

"Sec. 19. Private property may be taken
or damaged for public use only when just com-
pensation, irrespective of any benefits from
any improvement proposed, ascertained by a
35%? unless waived, has first been paid to,
or into court for, the owner. ..." (Emphasis
added.)

This proposed section's counterpart in the present
constitutional provisions on eminent domain is Section 14 of
Article I, which provides, in relevant part, as follows:

“Sec. 14. Private property shall not be
taken or damaged for public use without just com-
pensation having first been made to, or paid into
court for, the owner, and no right of way or lands
to be used for reservoir purposes shall be appro-
priated to the use of any corporation, except a
municipal corporation or a county or the State or
metropolitan water district, municipal utility
district, municipal water district, drainage,
irrigation, levee, reclamation or water conserva-
tion district, or similar public corporation until
full compensation therefor be first made in money
or ascertained and paid into court for the owner,
irrespective of any benefits from any improvement

roposed by such corporation, which compensation
shagf be ascertained by a jury, unless a jury be
waived, as in other civil cases in a court of
record, as shall be prescribed by law; ... ."
(Emphasis added.)
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The rule developsd by court dscisions as to the
effect of the phrase "irrespective of any benefits from any
improvement proposed”" as used in Section 14 upon the payment
of "just compensation” for a taking by eminent domain is
that a private condemnor may not appropriate a right of way
(and presumably may not condemn property for reservoir
purposes) without first compensating the owner therefor
irrespective of any benefits to be derived from the improve-
ment. That is to say, whea condemning only a portion of the
owner's property, the conéemnor may not offset the award of
severance damages for the taking by any enhanced value
accruing to the portion of the owner's property not taken
where the enhanced value accrues by virtue of the proposed
improvement. However, public condemnors are excepted from
this rule and such condemnors are entitled to have severance
damages awarded against them reduced in the amount of the
special benefits which accrue to the property not taken on
account of the proposed improvement (People v. McReynolds,
31 cal. App. 24 219, 223; Oro Loma Sanitary Dist. v. Valley,
86 Cal. App. 24 875, 879; see also Contra Costa County Watexr
Dist. v. Zuckerman Construction Co., 240 Cal. App. 2d 908;
Sec. 1248(3) C.C.P.).

In contrast to existing Section 14 of Article I of
the California Constitution, proposed Section 19 incorporates
the phrase "irrespective of any benefits from any improvement
proposed” but without any language limiting the scope of its
application either as to use for which the property is taken
or as to the condemning entities subject thereto.

Thus, the effect of the inclusion of the phrase in
question in proposed Section 19 would be to preclude condem-
nors, both public and private, in any condemnation action
involving severance damages from having the amount of the
severance damages awarded zgainst them reduced in the amount
of the benefits to the portion of the property of the owner
that is not taken where such benefits accrue on account of
the proposed improvement. This would also eliminate the
exception accorded to public condemnors by Section 14 of
Article I discussed above.

The inclusion of the phrase in question in proposed
Section 19 likewise has the effect of precluding from the de-
texrmination of "just compensation" in condemnation actions
involving a total rather than partial taking the value of
bencfits conferred on the oroperty taken by any improvement
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proposed. This, however, is in accord with the existing

rule in the following situations: (1) where the property

taken is enhanced in value because it is known to be and

valued ac part of the proposed improvement rather than as a

separate tract of land (see San Diego Land etc. Co. v.

Neale, 78 Cal. 63, 74-75); and (2) where the value of property
expected to be condemned may increase because of the anticipation

that the condemnor will be required to pay an inflated price

for the land at the time of condemnation (Merced Irrigation

Dist. v. Woolstenhulme, 4 Cal. 3d 478, 491; United States v.

Reynolds, 25 L. Ed. 2d 12).

Where the inclusion of the phrase in question
would change the existing rule is in the situation where the
value of the property (1) is increased because the property
is initially expected to be outside of, and not taken for,
the proposed improvement, (2) is thus expected to reap the
benefits resulting from its proximity to the proposed improve-
ment, end (3) is subsequently included within the proposed
improvement and condemned. In this situation, the court
decisions hold that the increased value constitutes a proper
element of "just compensation” (see Merced Irrigation Dist.
v. lWoolstenhulme, supra, 488-495; People ex rel. Dept. Pub.
Wks. v. Miller, 21 Cal. App. 3d 467I

It should be recognized that the language of the pro-
posed amendment does not provide an answer to the question and
our conclusion is based on judicial decisions involving the
present Section 14 rather than a literal reading of its terms.
Further, it does not consider the material contained in the
ballot pamphlet which might be of great weight in determining
the question posed.

Very truly yours,

George H. Murphy
Legislative Counsel

Bg,éziﬂ;~¢ﬂu/§7-/27tdmu~«mdgz:‘,

Jémes A. Marsala
Deputy Legislative Counsel

JAM:nev

™wo copies to Honorable Ken Meade,
pursuant to Joint Rule 34.



MDA

-
. .

P gy T v
\*‘\’ A
Fha' 3

: STATE OF CALIFORNIA i
. pae
. . |
! CALIFORNIA 1AW -
P REVISION COMMISSION
; TENTATIVE RECOMMENDATION -
; reloting to
:
, Condemnation Law and Procedure
The Eminent Domain Law
! Jenvary 1974
' Cavmorxta Law Revisioy CoyxanssioN
! School of Law
: Stanford University
4 Stanford, California 94305
I A0 AR 4 U ST NI AP S STy SO o =
o TR Y A J X 2 ‘;5 B . ot -"-:':':.:.;.'-'.xs',-':-'f"'.\

a3 . S o
= \'..\‘- W, fad e




P-l LTS

nn] emaie - ———

CansroryA LW REVISION COMMISSION

cisitions outsicle the tefritorial limits of the public entity.®*
(nr acdition. it should™5¢ made clear that the resolution of
AR ' o effect on the justiciability of such “public use™

nevessity has no 1
;\:&IL'S as tukinys for exchangi, purposes, taking of remnants, and
some takings for future use.

COMPENSATION

Basic Compensation Scheme

Ixisting law provides that compensation shall be paid for
property taken by eminent domain and, if t_he property is part
of a larger parcel, for damage to the remainder caused by its
severance from the part taken and by construction and use of
the project for which it is taken.®® If a fe Y -

If benefits are conferred by
the project, the benefits may be offset against compensation for
damage to the remainder but not against compensation for the

A ﬂk &1

Most states use the same general compensation scheme as
California.®® Nevertheless, the Commission has considered the
compensation approaches adopted in the remaining states. The
most popular alternative is the “before and after” rule under -
which the value of the property before the taking and the value
of the remainder after the taking are determined and the
difference, if any, is awarded to the property owner, Despite
the apparent fairness and simplicity of operation of the before
and after rule, the Commission has determined not to

*+ Judicial review of necessity in extraterritorial condemnation cases Is desirable vnce
the political process may operate to deay eatcaterritorial progerty owners an -
efiective voice in the affairs and decision.making of the local public entity, CF Scatt -
v. Oty of Indian Wells, 6 Cal 3d 541,492 P2d 1137, 99 Cal. Rpte, 745 11572), For this
reason, when extraterritorial condemnation is undertaken, a local public antity s
denied a conclusive presumption a5 to the public necessity of its sequisition. Soe.,
ey, Conk Civ. PROC. § 1241(2); City of Los Angeles v. Keck, 14 Cal. App 34 50,

92 Cal Rptr. 599 (1971).
“ These public uso imues bave proviowly been dissussod See disoussion supra under

“Public Use."” -
“The basic compeasation scheme sppears in Code of Civil Procedure Sectve

12481 )=(3).

» “The language of the fisst seatonce of Section 14 of Article 1 of the Califerss
Constitution requires that, in esrlain cases, compensation be mace “irr cti: a
o phose

any benefits from any improvement propased by such corporsSaa.” .
applics only to “corporations other than municipal” and, oddly. oaly to tukizgs @
right of way or retervoir purposes The lunguage may be inoyerative under 20 .
equal protection clause of the Fourteenth Amendment to the Constitution of 2
United States. See Beveridge v, Lewis, 137 Cid. 619, 70 P. 1053 {15025, In any evsk
the complex question of the offsetting of benclits in cases of prsial takings shasd.

be left to the Legislature; heace, the &z that this
rom tho titnti 5.
M See, eg, 4A PUXNICHOLS, EMINENT DosaIN § 1423 o soq (rev. 3d =d. ‘7"7'

(including a discussion of the numerous variations). X
.

1 10 %0

]

-~ -

EMINENT DOMAIN LAW_TENTA

recommend any change in the gene
g:ﬁme 'bccsit‘usc there appears to
Hormia that i
S adoption of a (
Although the Comnmission has
method of measuring compensat
retained, there are » number of
need correction, and there are sorr
owners th;xt are not now compe
revisions of existing law recom
outlined below. . e

Accrual of Right to

Code of Civil Procedure Sectio

5 :

thereto accrues as g}gtheog;f: 2;‘ ?;’
is an arbitrary one since summons
the complaint is filed and, even
immediately. The filing of the
cininent domain proceeding and
Jurisdiction; 70 hence, the date th
“ppropriate date for acerual of !

- Date of v;
Since 1872, Code of Civil Proce.

ﬂ,lf'! the property taken be value
n‘ a-xsued. In an attempt to impro»
ner and to compel the ¢

). Recent cuses, how

.;--:"'u;,cumpens:lblc in any case :V::"
:-i-j .m\‘hh “luir share™ of the burc
J'. : clunteers of America, 21

o -’u.v.cn ent has takon place in
1o ':. ‘uﬂwt Aganinst damages; tradition
B "'uv.nt cas=s have found special |
& ”‘-':: :Ecswidgo v. Lewis, 137 Ca

i s, Inc, 22 Cal, App3d

ST 3 : ll‘llafo
T ewt ..!J);.;'.{d",':use and benefiss. s
Craaa O 68 010 and 1243;
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ASSEMBLY COMMITTEE ON CONSTITUTIONAL AMENDMENTS o
ALEX P, GARCIA, CHAIRNAN

FF

SUBJECT:

SUMMARY':
date and clean up, for the most part, non-substantive matters. On
the printed bill revision is as follows:

IS: ACA 42 (Beverly) as amended May 16, 1972

Constitution Revision

Constitution Revision Commission's recommendation to consoli-

Page 2 - Article III

Page 4

1.

2.

2.

Sec. l1l: Existing Constitution, sec. 3, Art. I, redrafted
without change in meaning (sec. 3, Article I, is repealed).

Sec. 2: The first sentence relating to boundaries...allows
the Legislature to change them by statute. The existing
constitutional provision, setting forth the coundaries in
detail, is repealed. Any change in boundaries would have
to be approved by the federal govermment.

Second sentence is identical language to existing sec. 1,
Article XX, which is repealed.

Sec. 3: Identical to existing Article III, which is
repealed.

Sec. 4: Identical to existing Article XX, section 6, which
is repealed.

Substantive Changes

Line 27 : The language on convict labor is changed. Labor
representatives on the Coomission opposed this change since
there has been a court decision interpreting the language
deleted. The Commission, however, feels there is little

or no substantive change in the new language.

—_— - ———
-

Line 1 : Section 16 of Article 20 is deleted because
Commission felt that certain terms of appointment or office
should be left to the flexibility of statute, instead of
requiring a constitutional amendment each time it was
appropriate to have a term of office or appointment over
four years.

Line 7: This is a new section on disqualification from
public officg for conviction of certain felonies. The
deleted section stated (see attached) that laws shall be
made excluding from office, serving on juries, and the
right to vote, individuals convicted of bribery, perjury,
forgery, malfeasance in office, or other high crimes.

The new section gives the Legislature more latitude in

determing the crimes and length of disqualification from
public office.

qu further information see Constitutional Révisi;n Commis—
sion's Analysis.
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o o shor:oomlnx finally had to be eorrected in 1956 by enactment of existing Seetion * S

4 SR, 2 which, among other things: its the Leguhtureto change Califormia’s Fad 5%,
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lﬁﬁn 1 dgn bdwean California and the federal goverhuent, the
* complexitles of which fire

the scope of thig comment. Bee United States ' ¥
fv. thfm aasys..lo(lm) Congress sobsequently enacted the Submerged

. Geographie miles are 6,076.1 feet per mile but English miles, a5 specified in 3
. ing Hection 1, are only 5,280 feet per mile. Therefore, Congress has crmm’ W o
.. Califorpia a lmp of ged land approximately one-hall mle mde whigh "
uqn bhyond the bow spepified in existing Section 1,  EVR
Commxdon‘wu advised that the boundary betmen Cah!ornm an !
i Oregon’whtchhlpooiﬁcd!nabhng Section 1 &3 running along ‘‘the line of said -
+ forty-second. dqrew# north latitude’’ has not been suecessfally surveyed due .

t e runltmg compacts with Oregon probably would create further inaccuracies
in existing Section 1,

The propesed provizsion resolves these problems by preserving the Legislature's
powers under existing Section 2 to change the 1849 boundaries by statute, This
revision therefore makes it possible for the Legislature to eontinue to solve prob.
leme along the Colorado River, to deal with future problems along the boundary
with Oregon, and to enact statuta if it sees fit, extending the seaward
three geographic miles thereby conlonmng that boundary to the federal Sub-
merged Lands Act and perfecting California’s elaim to the approximately one-

In addition, the proposed revision pressrves any elaims California may have
based upon its original boandaries, by dcclarmg that, subject to statutory modi-
fication, the boundaries are those stated in the 1849 Constitation.

half mile strip of submerged lands which are granted to California by that Aet. [

N tc‘ho rugged, and, perhaps impasssble, terrain in the northeast corner of the
g Sbouldgggg_hqu;;negmptstosurveyandamonhne justments, i euike "

strtute.
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first sentence of the. Commission proposal restates; without substantive” change, " */ Ll e
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term “‘pereo,’’ The Conimission récommends deletion of the second Glavisa of
“{he existing provisior™ and the substitution of a new seatenes. The: existidg

the benefit of the Staté is mbuguom. Since the letting out of eonviet labor by
eontract might, in some instances, be tonstrued as benefitting the State, this pro- -

At the same time, 8 narrow interpretation of this provision would seer to pro-

nibit the parole and work furlopgh programs eurremly in use by the Dcpan,-
 ment of Corrections. The Commission proposal eliminates thess problems and. ,
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Constitution Existing Constitution

ARE XY ection $ 7 Sections 10 and 11

_ee, T () The Legislsture sholl provide for perieds of
disqualification from public office for conviction of dealgsated

folentex, M 0 baving xi Wereil n lirlde o 1

o o b s o bivkig br okiechng & betbs 8 péo- p::i'n:.;e:'tt" or offereid w e o giencizee hin election or ape
mnmmummmghmmummm Sec. 11, Laws shall be made to exelude from office, serving
from any public office. en jutiew, [aml fromn the right of seffrage,] porsons convicted

of brllery, perjury,

or other improper peactice.] *

vrsrt—
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* Bracketed portions of Section 11 are not pertineat to revized

Section ¢ but are treated elsewhere,

Sec, 1L Hyery persos shall b disqualified from lolding any
oflico of profit in thix Bale who whall have licen convieted ef

forgery, malfeasance in office, or other high
erimes. [The prlvilqc of ’(ru.- suffrage shall be suppected by
laws regulatiog eloctions amid prolibiting, woder adequate pen-
alties, sll undwo influonce thereon from power, beibery, tumult,

Comment: The proposed Section encompasses only those portions of existing
Sections 10 and 11 relating to disqualification from holding public office. The
provisions of existing Section 11 relating to_disqualification of electors and the
protection of free suflfrage were transferred to proposed Artiele II (Voting),
Sections 1 and 3. See Constitution Revision Commission, Proposed Revision of
the California Constitution, Part 2, pp. 17-22 (1970),

The absolute disqualification from holding any public office upon eonvietion
of having given or offered a bribe to obtain public office, presently found in
existing Section 10, is retained without change in substanee in propesed Secc-
tion 4 (b).

Proposed Secetion 4 (a) empowers the Legislature by statute to disqualify
persons from holding public office upon conviction of such felonics as the Legis-
lature may designate and for such periods of time as it may deem appropriate.
The Commission recommends deletion of the partial listing of specific crimes
and the inferred existing provision that disqualifieation is for life. However,
the Legislature by statute may continue a lifetime disqualification upon con-
vietion of designated felonies, as ‘‘for life’” may be one of the ‘‘periods of
disqualifieation’’ within the meuning of the proposed Section.

The existing reference to jury duty is deleted in favor of statutory treatment,
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May 22, 1972

ACA 42 - PROPOSED AMENDMENTS

Page 3 of printed bill, line 4, add new section 4 to read:

Salaries of elected State officers may not be
reduced during their term of office. Laws that
set these salaries are appropriations.

Page 3, line 4 of printed bill, change Section 4 to read:
Section 5

Page 4, line 8 of printed bill, insert after words "public

office":

and from voting



MAY 23 1972
Req. #11754

AMENDMENTS TO ASSEMBLY CONSTITUTIONAL AMENDMENT NO, 42
AS AMENDED IN ASSEMBLY MAY 16, 1972

AMENDMENT 1 :
On page 3, between lines 3 and 4 of the printed
measure as amended in Assembly May 16,1972, insert:

Sec. 4, Salaries of elected state officers may
not be reduced during their term of office. Laws that

set these salaries are appropriationms.

AMENDMENT 2
On page 3, line 4, strike out "4" and insert:

- AMENDMENT 3

On page 3, strike out linmes 27 to 29,inclusive, and
insert:

Sec. 5. The labor of convicts shall not be let
out by contract to any person, copartnership, company or
corporation, and the Legislature shall, by law, provide for

the working of convicts for the benefit of the state.

l" J
G



Req. #11754

AMENDMENT &
On page 4, line 8, after "office" inserct:

and from voting .
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SENATE COMMITTEE ON GOVERNMENTAL ORGANIZATION

BILL ANALYSIS WORK SHEET

srLy wo. AR 42 - .

In keeping with our legislation study program, we will appreciate any
help you can give in providing the information requested below., If you
or the bill sponsor already have on hand explanatory or background
materials relative to this measure, would you please attach these
materizals to this form and forward them to the Committee Consultant at
least one week prior to the scheduled hearing date.

1. SOURCE OF THE MEASURE:
(Briefly stated)

(a) what person, organization,
or governmental entity, California Constitution Revision
if any, requested
introduction? Commission

(b) Has a similay bill been
before either this or a Not to my knowledge
previocus seasion of the
Legislature? If so,
please identify the
session and bill number.

(c) Has there been an interim
committee, task force, Yes - Constitution Revision Commission
university or other
report on the bill? If
so, please identify the
report,

2, PURPOSE OF THE BJYLL:

(a) Problem or deficiency in Clarify and update Constitution
the present law which the
bill seeks to remedy. primarily

3. BACNGROUND INFORMATION:

(a) lLegal, social, economic,
other.

(b) Groups supporting the - )
bill? e California Constitution Revision

of California

(c) Groups opposing the bill.
(Organizations or None “¢© ny knowledge
governmental agencies)

Please send to: Charles L, Baldwin, Committee Consultant
Room 5050 State Capitol
Telephone: 445-1193
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[ & ASSEMBLY COMMITTEE ON CONSTITUTIONAL AMENDMENTS ACA 42
' 2 ALEX P, GARCIA. CHAIRMAN

. STAFE ANALYSIS: AGCA 42 (Beverly) as amended May 16, 1972
SUBJECT: Constitution Revision

: Constitution Revision Commission's recommendation to consoli-
date and clean up, for the most part, non-substantive matters. On
the printed bill revision is as follows:

Page 2 - Article III

1. Sec. l: Existing Constitution, sec. 3, Art. I, redrafted
without change in meaning (sec. 3, Article I, is repealed).

- 2. Sec. 2: The first sentence relating to boundaries...allows

! the Legislature to change them by statute. The existinc

? constitutional provision, setting forth the boundaries in
detail, is repealed. Any change in boundaries would have
to be approved by the federal government.

Second sentence is identical language to existing sec. 1,
Article XX, which is repealed,

3., Sec. 3: Identical to existing Article III, which is

repealed.
Page 3
1. Sec. 4: 1Identical to existing Article XX, section 6, which
. is repealed.
Substantive Changes
Line 27 : The language on convict labor is changed. Labor
representatives on the Commission opposed this change since
there has been a court decision interpreting the language
deleted. The Commission, however, feels there is little
or no substantive change in the new language.
Page 4

- e c—
——

1. Line 1 : Section 16 of Article 20 is deleted because
Commission felt that certain terms of appointment or office
should be left to the flexibility of statute, instead of
requiring a constitutional amendment each time it was

appropriate to have a term of office or appointment over
four years.

2. Line 7: This is a new section on disqualification From
public office for conviction of certain felonies. The

deleted section stated (see attached) that laws shall be
made excluding from office, serving on juries, and the
right to vote, individuals convicted of bribery, perjury,
forgery, malfeasance in office, or other high crimes.

The new section givea the Legislature more latitude in

determing the crimes and len 6
o3 public office. gth of disqualification from

For further information see Constitutio
aion's Analysis,

nal Revision Commis-
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The propesed provision resolves these problems by preserving the Legislature’s
powers under existing Section 2 to change the 1849 boundaries by statute, This
revision therefore makes it pessible for the Legislature 1o continue to solve prob-
lems slong the Colorado River, to deal with future problems slong the boundary
.3 with Qregos, and to ¢nact statutes, if it sces fit, extendivg che seawssd boundary
threg geographic miles thereby conforming tlut boundary to the federal Sgb- 4
morged Lands Act and perfecting California’s clai=i to the approximately one. ~
] half mile strip of submerged lands which are granted to California by that Aet.
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In addition, the proposed revision preserves any claims California m.y bhave
based upon its original boundaries, by declaring that, subject to statutory modi-
fleation, the boundaries sre thoss stated in the 1849 Constitution.
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Uomment: The proposed Secticn encompasses only those portions of existing

and 11 relating to disqualification from holding public office. The
of existing Section 11 relating to_disqualification of electors and the
protection of free suffrage were transferred to proposed Article Il (Voting),
Sections 1 and 3. Bee Constitution Revision Commission, Proposed Revision of
‘he California Constitution, Part 2, pp. 17-22 (1970),

The absolute disqualificstion from bolding any public office upon eonvietion
of having given or offered 2 bribe to obtain public office, presently found in
existing Seetion 10, is retained without change in substanee in proposed Sec-
tion 4 (b).

E

Section 4 (a) empowers the Legislature by statuts to disqualify
persons from holding publie office upon convietion of such felonies as the Legis-
lature may designate and for such periods of time as it may deem appropriate.
The Commission recommends deietion of the partial listing of specific erimes
and the inferred existing provision that disqualification is for life. However,
the Legislature by statute may continue a lifetime disqualification upon con-
viction of designated felouies, as ‘‘for life' may be une of the '“periods of
disqualifieation’” within the meaning of the proposed Seetion.

The existing reforence to jury duty is deleted in favor of statutory treatment.
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JUN 27 1972
Req. #14125

AMENDMENTS TO ASSEMBLY CONSTITUTIONAL AMENDMENT NO. 42
AS AMENDED IN ASSJMBLY JUNE 1, 1972

AMENDMENT 1
In line 4 of the title of the printed measure,

as amended in Assembly June 1, 1972, after "III" insert:

» Section 44 to Article XIII,

AMENDMENT 2
On page 3, between lines 13 and 14, insert:

-

Fifth--That Section 44 is added to Article XIII,
to read:

Sec, 44, The Legislature, in connection with
any change, alteration or redefinition of state boundaries
may provide for and deal with all matters involving the
taxation or the exemption from taxation of any real or
personal property invelved in, or affected by, such

change, alteration or redefinition of state boundaries,



e Req. #14125 - - 1

AMENDMENT 3
On page 3, line 14, strike out

Sixth

AMENDMENT 4
On page 3, line 15, strike out

Seventh

AMENDMENT 5

On page 3, line 20, strike out

Eighth

-—

AMENDMENT 6

On page 3, line 23, strike out

Ninth

AMENDMENT 7

On page 3, line 25, strike out

Tenth

"pifth" and insert:

"gixth" and insert:

"geventh'" and insert:

"Eighth" and insert:

"Ninth" and insert:
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f e Legislative Analyst
’ - July 5, 1972

ANALYSIS OF ACA NO. 42 (Beverly)
As Amended in Assembly June 1, 1972
1972 Session

Fiscal Effect:

. Cost: None.

Revenue: None.

(2L/1/9 "wy) 2% vov

Anlaysis:
This proposed consitutional amendment would:

1. Repeal Section 3 of Article I which declares the
state to be an inseparable part of the American Union and that
the U.S. Constitution is the supreme law of the land. This
section would be reenacted in the proposed new Article 3.

2. Repeal and reenact Article III, relating to the
separation of powers, into the legislative, executive and
Judicial branches and include in the new Article III the
existing Section 3 of Article I above and the existing Section
I of Article XX which declares Sacramento to be the capital,
and Section 6 of Article XX relating to suits against the
state. The new article includes a new section declaring the
boundaries of the state to be as stated in the Constitution
of 1849, as modified by statute, and repeals Article XXI
which sets forth the boundaries by metes and bounds. The
new Articie III also provides that salaries of elected
state officers may not be reduced during their terms of
office and that laws which set such salaries are appropriations.

The amendment moves Section 1 of Article X prohibiting
. private contracting of convict labor to a new Section §
of Article XX.

The amendemnt also repeals:

1. Article X (except for provision relative to contracting
inmate labor) which provides for the establishment and operation
of state penal farilities for all felons.




ACA 42 (Continued)

2. Section 16 of Article XX relating to the term of
office of any officer or commissioner not fixed by the
Constitution.

There is no direct cost to this amendment.

46




ACA 42 (Beverly) July 4, 1972
Constitutional Amendment
HISTORY:

Source: The California Constitution Revision
Commission

Prior Legislation: The State Constitution
RPOSE:
(— To clarify and update the Constitution.
ANALYSIS:

1. This measure is a technical clean-up measure
introduced at the request of the California Constitution
Revision Commission. It makes no substantive changes to
the Constitution, but does alter the lanquage of the
Constitution for the purpose of clarification and also
renumbers some sections to a more appropriate article.

A POP




STATE OF CALIFORNIA Ao
OFFICE OF LEGISLATIVE COUNSEL @@&Y{

- Confliot

The sbove measure, introduced by you, which ié/Adw
set for hearing in the ; ann x1iz2a

aépoars to be in conflict with the following other measure(s):

Enactment of these measures in their present form
may give risze to a serious legal problem which probably can
be avoided by appropriate amendments.

We urge you to consult our office in this regard f
at your earliest convenience.

Very truly yours,

IBNCIPRR =SS &

Goorge H. Murphy
Legislative Counsel

cc: Committee
named above

Each lead author
concerned

woeaname 1eam 1 som B cus

e ————————————————————————
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March 27, 1972

TO: Bob Stern, Election & Reapportionment Committee
FROM: Sam Farr
RE: ACA 42 (Beverly)
Note: Best bet is to have the bill re-referred to C.A. Committee

1. The proposed revision of Article 3, beginning on page 2, line 28
of the printed bill comes from the following:

Section 1l... Existing Const. Art I, Sec, 3 redrafted
without change in meaning. (See attached #1)

Section 2... Revised former Art. 21, Sec's 1 and 2. Ex-
isting Const. Art. 20, Sec. 1. (See attached #2)

Section 3... Bxisting Const. Art. 3,

Section 4... Existing Const. Art. 1, part of Sec. 12, re-
drafted without change in meaning. (Found on
page 3, line 34 of the bill)

2. On page 3, line 5, note that Section 1 of Art 10 must be double
joined with SCA 6 (Grunsky) of this session. (Proposition 10
on the June ballot). Double joinder is neceesary, unless we
amend ACA 42 after June primary, to prevent re-enactment of the
first two paragraphs. (See attachasd #) for explanation of de-
letion in the Grunsky bill).

3. On page 3, line 28, this sentence is renumbered as Sec. 2,
Art. 3 and is found on page 2, line 33 of the printed bill.

4. On page 3, lines 23-26 are redrafted as Sec. 5, Art. 20
beginning on line 29.

According to CRC this is revision of existing language now
found in Sec. 1, 3rd paragraph, Art. 10. (see attached #4 for
comment) .




Bob Stern
Page Two
March 27, 1972

5.

On page 3, line 33, renumbered as Sec. 4, Art. 3, and is found
on line 3 above,

On page 3, line 37, existing Section 10 is revised and re-
numbered as Section 8, Art. 24, and is found on line J, page
D (See attached #5 for comment)

On page 4, lines 2-9, are revised and renumbered as Sec. 8,
Art. 24, and is found on line 3, page 5 of printed bill. (See
same comment as above)

On page 4, line 12, revises Section 15, according to CRC the
change restates more concisely the substance of the existing
provisions without change in meaning.

Line 19 adds a new provision which mandates the Legislature

to provide "for protection against inequity". CRC added this
primarily to require states to protect a property owner from
being forced to p& twice for work or materials, (See “"Minority
Reports”, attached #6 for dissent)

On page 4, lines 21-40, and on page 5, lines 1 and 2, are de-
leted because the general effect of Section 16 is to require
a constitutional amendment each time it proves desirable to
establish a term of office in excess of four years. The re-
sult is that this section breeds amendments.

The Commission concluded that it was appropriate for the
Lecislature to determine the term of office for officials
other than those whose terms are specifically fixed by the
Constitution.

10. On page 5, line 3, Sec. 8, see numbers 6 and 7 above,.
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February 25, 1972 &

Assemblyman Robert G. Beverly
Room 2196, State Capitol
Sacramento, CA 95814

Dear Mr. Beverly:

When Sam Farr and I asked yov to carry one of our revision / .
proposals I believe we failed to bring to your attention one item /’/
in the bill that may prove controversial,

The bill revises the "convict labor" provision presently
found in Article X, Section 1. The Commission proposal is intended
to preserve existing law but to remove ambiguities in the existing
languace.

At the time this proposal was before the Commission, however,
representatives of labor opposed making anv change. The basic
reason for their opposition is that they have a court decision
construing the existing language and they are afraid that a change
in the language will deprive them of the certainty the court decision
provides.

Although I believe that the Commission proposal is clearly
superior to the existing language, I think it only fair to alert
you to the possibility that introduction of the bill will bring
opposition from labor, or at lcast some segments of labor. The
convict labor aspect of the bill could be removed and the remainder
of the bill would still be intact. Perhaps you could introduce the
bili in its existing form with a view to amending it should this
opposition actually materialize.

Also, introduction of the revision of Arxticle XX, Section 15

(mechanics liens) may create o stir if oniy because thias scction
is of great importance to the construction industry. Here, however,
the changen proposed by the Conmission are very slight, and strong

opposition is not expected.




Asseamblyman Robert G, Beverly Page 2.
Pebruary 25, 1972 J

I want to emphasize again that this bill, taken as a whole,
is a "clean up" measure and should not produce strong oppesition
except as indicated.

We are very grateful to you for carrying it, and our staff
will assist you in every way possible.

Yours VGE!*SrU1V'

\‘“\ N
f\‘)‘\J X5 \)

MDS:s0 Michael D, Sanford




APR 26 n72

Req. #9465

AMENDMENTS TO ASSEMBLY CONSTITUTIONAL AMENDMENT NO, 42

AMERDMENT 1
In line 6 of the title of the printed measure, strike

out "8" and insert:

7
AMENDMENT 2
On page 4, line 13, strike out "alien" and
insert:
a lien o
AMENDMENT 3
On page 5, line 3, strike out "8" and insert:
7
AMENDMENRT 4
On page 5, line 5, strike out "8" and insert:
7




Req. #9465

AMENDMENT 5
On page 5, after line 10, insert:

And be it further resolved, That if Proposition

No. 10 on the June 6, 1972, direct primary ballot is

adopted by the people, then Section 1 of Article X is
repealed and, in that event, Section 1 of Article X as
amended by the fourth paragraph of the first resolved

claugse shall not become operative.

-SroTow—t: ; - e
goverament, charge and supcrintendence of all imatitutions for all
{ convicted of felonies. For this purpose, the I7nhtnu may
2 te the government, charge and superintendence of such institu-
ALL IN tions to any public governmental agency or agencies, officers, or board
STRIKEOUT or boards, whether now existing or hereafter ereated by it. Any of such
sgencies, officers, or boards shall bave such | owers, perform such duties
pnd exercise such functions in respect to other reformatory or penal
matters, as the Lagisisture may prescribe.
The Lagislature may also provide for punishment, trestment, su-
custody and eare of females in a manner and under cireum.-
ptsnees different from men similarly convieted. -
The labor of conviets shall not be let out by contract to any person, -
. copartaership, company or cerporstion, end the Legislature shall, by

.
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ARTICLE XXI
REVISED PROVISIONS

Boundaries
Existing Constitution
Bectian 1

Bectlon 3, The boundary of the Blate of Callfornia sball be
as fullows : Comuvrncing ot the peint of iatersection of the focty-
wecond degree of morth Ratitude with the one bandred and
tweatieth degree of langliude west fross Greoawivh, aad sussleg
south on he line of anid ope basdrod and tweatleth degree of
werl lougitede watil i intersscts the (hirty-alnth degres of
porth latitede ; themeo rvnmiog ju a sruight lise, s a south-
casterly disvction, 16 the River Colorado, st & polal vhere §t
Interercte the thirtr-iifth degree of pocth latitede ; thanoe down
the mididbe of the vhunsel of sbd ver 1o 1he bawalary Nue
betaven the UTnited Siades and Mesleo, as estaldided by the
tevaty of May thirticth, oo (beisand eight davdred and forety-
wight | themew pwnnhag wort and abiss sl bsundary Buse 1o the
Packie Ooean, asd exteading thercin three Koglhdh salles;
thewce runsing lu o sorthwesterly dinection and fodowing the
dirvetion of 1he Perifio coast 10 the forty wocend dogree of aorth
batitede ) thency vu the lae of sald focty sevoad degoee of acrth
lutitede 1o the pdace of beginmng. Abw, iscluding all the is
lumds, hartors, nd bave adug ad adlsromt te the coast

Proposed Constitution

The boundaries of this State are thoss stated ia the Constitu.
thoa of I840 gs modibed pursant ts siutule,

Section 2, sentence 1

See. 2 The lrgizlature, in cooperation with the properly
Coseitnted authorty of any adpduing state, is cagowered o
chunge, alter, and redefue the stule boundavies, sach chasge,
alteration spd v 'eligition 1o becume oFective caly upea ap-
rvial of the Cungroon of the Usnited States,

Comment: This proposed provision preserves the boundaries elaimed by Cali-
fornia when admitted as 2 State to the Union. The propewed provision alo re-
tainsg the power of the Legislature, granted by existing Sectioa 2, to alter the
boundaries of the State

The detailed boundary description in existing Section 1 s not retained in the
Coustitution for several reanons

First, by specilying that a portion of the eastern boundary runs ‘*down the
middle of the channel” of the Colorudo River, existing Section 1 fails to provide
for changes in the course of the River and results in problems between California
and Arizona concerning law enforcement, taxation and general jurisdietion, This
shorteoming finully had to be corvected in 1956 by esactient of existing Section
2 which, among other things, permits the Legislature to change California’s
boundaries.

Second, the provigion that the bonadary runs to the Pacific Ocezn and extends
“theroin threw Boglish miles™ was saplied!ly invalidated by the United Stutes
Sapreme Court in litigation between Califoraiz und the federal government, the
complezities of which are beyond the veope of this eccunment, See United Stales
v. {alifornis, 332 U.S. 19 (1947). Congress subsequently caneted the Submerged
Lands Act in 1953 which confirms in California, title to and ownership of the
Lands and natural vesourees within three geographical miles of its constline,
Geographie miles are G 076.1 feet per mils but Baglied miles, as specified in exist-
ing Scetion 1, ave snly 5,280 feet per mile, Therefore, Congress hux granted to
Californin a strip of sabmerged Lo appreximatelr one-ball mile wisde which
B beyound the boandary speetiod s exeting Newlion 1,

Thied, the Conpaidon wis advised thit e bomudary between California and
Orvgeon which is specificd in exiating Seetion 1 ax eunaing adome **the Jine of said
forty-seeond degree ol sorth latitude’ hax not beew suecessifully surveyed due
to the vuggeed, miwd pechaps smpssable, feernin in the nerthenst corner of the
Btate, Should there bo Tuturve atteapty (o survey wid agree o line adjustieents,

{4h)
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FROPOSED REVISION OF THE CONSTITUTION

the resulting campacts with Oregon probably wonld ereate further inaccaracies
in existing Section 1.

The proposed provision resolves these problems by preseeving the Legislature s
powers under cxisting Seetion 2 to change the 1849 bomadarics by statute, This
revision therefore makes it possible for the Leygislature to continue 1o solve prob.
lems along the Colorado River, to deal with future problems along the boundary
with Oregon, and to enact statutes, if it secs fit, extending the scaward beundury
three geographie miles thereby conforming that boundary to the federal Sub.
merged Lends Act and perfecting California’s claim to the approximately one-
half mile strip of submerged lands which are granted to California by that Aet.

In addition, the propased revision prescrves any claims California may have
based upon its original boundarics, by declaring that, subject 1o statutory modi-
fication, the boundarics are those stated in the 1849 Constitution,
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ALEX P GARCIA Craimmanm

STAFF ANALYSIS: 6 (Grunsky), as introduced

as amended March 1972

SUBJECT: Constightional Revision

SUMMARY: Constjtution Revision...limited to selected deletions from the
Constitution...floes not contain new or revised provisions. Also trans-
fers section 8J Article 22 to section 16, Article 9, for renumbering.

SB 52: Allowg SCA 6 to be placed on.June ballot.

BACKGROUND :
passed this

sequently ki
provisions
failed on
troversial

CA 6 is the same as ACA 66 (Garcia) last session which
oomittee and Assembly floor on consent calendar...was sub-
led in Senate Govermnmental Organization. All of the

£ this bill have been passed by both houses in the past, but
e ballot in 1970 due to controversial sections., Those con-
tems were removed before SCA 6 was prepared.

COMMENT = he Secretary of State has notified this committee that SCA 6,
and the cgmpanion bill, SB 52, must be received in his office by March 11
in order fo qualify for the June primary ballot.

Senator frunsky has introduced a companion bill relating to codification

s provisions which are deleted from the constitution by this SCA.

ttached is an analysis which summarizes the affect of SCA 6 on
sent constitution.

vailable are Legislative Counsel's opinion regarding "substantive"
es and Constitution Revision Commission response to that opinion.

n discussing constitutional provisions two criteria

arefgenerally used:

limitation of legislative power?.....Sta*e constitutions
are generally construed as limitations on the plenary
power inherent in the Legislature -- supposed constitu-
tional grants of power are often construed as limitations.

Is the provision proper -- as an expression of fundamental

law?....."A constitution should contain only the basic and

fundamental law of a state, rather than being filled with
detailed and statutory material." (1963 Resolutions, Chapt.
181, relative to constitution revision).

RECOMMENDED DELETIONS
Note: Numbers below correspond to those in bill, beginning page 2, line 1%

Public Buildings

Is the provision necessary -- either as a grant or a \

o

-
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r—§y5§531x authorize Legislature to establish, maintain, and govern penal
institutions and to delegate this power to other agencies...paragraph 2,
provides that female felons may be treated differently from male felons.

DELETION RATIONAL: authorization is unnecessary...Re: paragraph 1,
Legislature has inherent power to provide for penal institutions...pro-
visions neither compel excercise of power, nor restrict that power,...
paragraph 1 merely provides the I ;gislature "may" take action...paragraph 2,
no constitutional authority is necessary in order to treat femal felons

differently from male felons...no other State Constituion contains sach a
provision.

CSOMMENT : 1. Legislature approved similar deletions in 1968 (ACA 30) and
1969 (ACA 30), both were rejected by the voters.

2. Present ACA leaves controversial paragraph in Constitution
thus avoiding controversy surrounding previous ballot failures.

2. ic - C ations and tilities ission

SUMMARY: deletes most of corporations material...leaves PUC untouched.

: all sectiocns in Art. 12, found below have been before the Constitu-

tional Revision Commission and the Legislature without objection to their
deletion.

A. Section 1, sentence 1 - Formation, Organization, and Regulation

SUMMARY: section grants power to Legislature to provide for formation,
organization, and regulation of corporations.

DELETION RATIONAL: unnecessary, Legisl i
o EALICHAL ry, Leg ature has inherent power to enact

COMMENT: 1. Similar deletions passed by Legi
1968 (Aca 30)...tojected by voters. FORRUSEERR AU I NG 35), /end
<. Controversial parts of section 1 remain in Constitution.

B. Section 4: Definition; right to sue and be sued

SUMMARY: defines “"corporation® for purposes

to sue, and makes them subject to auit.po OEArt. 12. glves them right
10 ONAL: unnecessary, becay : :

{Coryosacions ok, Seo. )Y cavse these rights exist in statute

and by provisions of Federal Constitution.

CQMENT: 1. Similar celetions approuved by 1, :
. egis)
and 1969 (ACA 30), but rejected by voters {n bgt; ::::: lnb:?get(ACA 31)
contained more than just this section. " Ot Beasures
c. .8 sente

- Ba 'B nde ral WS ain ¢ -
€ation by Population for Reqylation for Requlat:




SUMMARY: prohibits granting of charters to banks by special act...prohibits
circulation of any hut U.S. currency.

¢ duplicates substance of Art. 4, sec. 16, requiring
Legislature to proceed by general atatute ‘vhenever possible...currency
circulation not necessary as a constitutional provision.

COMMENT: approved by Legislature in 1968 (ACA 30) and 1969(ACA 31) and
rejected by voters...both measures included more than this one section.

p. Section 6 - Pre-1879 Fra

SUMMARY: states effect of 1879 Constitution on then existing corporate
franchises.

DELETION RATIONAL: Entirely obsolete

COMMENT: Also above by Legislature in 1968 and 1969 and rejected by
voters...section was part of & package.

gE. Section 7 - Ipora ises

SUMMARY: prohibits extension of corporate franchises except by general

DELETION RATIONAL: repetitive of Art. 4, sec, 6.

C : As above sections, this was approved by Legislature in 1968
and 1969 and rejected by the voters...section was part of a package.
F. = - ! ect to eminent ain and lice
POWer

SUMMARY: states that police power of the State and power of eminent
domain may not be abridged with respect to the property and franchises
of corporations.

ELETION RATIONAL: unnecessary, police powers and power of eminent
domain are inherent state powers and may ncot be abridged regardless of
this provision.

COMMENT: section was part of 1968 and 1969 proposals rejected, as above,
by voters...it also was part of entire package.

G. Section 10 - Grant or lease of franchise; liabilities preserved

SUMMARY: states transfer of a franchise may not disturb liabilities or
obligations incurred prior to the transfer.

DRELETION RATIONAL: relates to matters no longer of foreseeable concern.

: deletion approved by Legislature in 1968 and 1969....rejected
by voters as part of entire package.




: declares holding of large tracts of animproved land is against

public interest and should be diacouraged by means not inconsistent with
rights of private property.

I TI : provision has no legal effect since no specific action

is authorized and private propertiy rights are expressly presecved. Con-
flicts with public will expressed in 1966 by enactment of Article 18.

b. Sect ] - =

Y: designed to curtail concentrated ownership of land during period
of massive federal land grants were made to the western states in the late
19th Century.

I RATI L: section has virtually no current application...California
Lands Commission advised CRC that State no longer owns any land to which
section would apply...prospect of future application is speculative.

COMMENT: nature of provision may require flexability that only statutory
form can provide....thus it is transferred to statute.

5. Sec, 24 of Art. 20 - this is a transfer of sec. 1, sentence 2,
Ar see¢ line 1 ge 3 of bill, as introduced January 12,

6. Article 22 - Schedule
§¥ueggxz ACA 66 deletes all of Article 22...consisting of temporary pro-
visions, provisions specifying the effect of the adoption of the Constitu-

tion of 1879 upon then existing law, and provi-ions specifying effect of
constituwicnal amendments proposed solely to eliminate obsolete or supercede
provisions of the Constitution.

DELETION RATIONAL: all provisions are either obsolete or unnecessary.
Sections 1 and 2 are obsolete...relate to effect of Constitution at time
of adoption in 1879.

Section 3 declares effect of certain legislatively proposed constitutional
amendments and has been superceded by Article 28.

Sections 4,5,6, and 7 were adopted for specific and temporary purposes in
1966 and are no longer needed.



ic retirement funds

Renumbering: this sec. becomes sec. 42 of Art. 23.

I. Section 15 - Treatment of foreign and domestic gorporations
SUMMARY: prohibits favored treatment of out-of-state corporations.

DELETION PATIONAL: unnecessary treatment of corporations is assured in
other provisions.

COMMENT: deletion approved by Legislature in 1969 and 1969 but rejectad
by voters...section was part of package.
J. - Co in whic rporati may be sued

Transfer: recommended for statutory law.

K. Section 24 - Statute Authorization
SUMMARY: authorizes Legislature to implement Art. 12 by statute.

25&5219§.Bﬁ1;9§h&= Legislature has inherent power to do this...no other
Similar provisions are found in other Articles.
L. 3 -

3> ticle 14, section n ~ wa and water ri

SIARY: gives local government bodies rate-fixi
utilities that supply water. xing power over public

TI0 : Art. 12, sec. 13, superc ivi
Utilities Commission rate-fixing tunctxogf R SR ESTe FubLLg

i deletion approved by Legislature in 1968 (ACA 30), and 1969
(Aca %1} ra2jected by voters...part of revision package of Aré. 12 above
ballot arguments made no meantion of this section.... o

4, Article 17 - rand and Hdomestead Exemption

Qﬂﬂﬂiﬂx’ CRC recommended deletion of entire Article 17
unenforceable and misleading...Legislature approved delo::o:uzgaiggé

ACA 30) and 1969 (ACA 30), but both we
does pot delete section 1 regarding h0;;3€:2.°t.d 2 Totexs. . present ACA 66

was downfall to revision in past. d protection which probably

a. Section 2 - unempruved lands.

-
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: ARTICLE XX
REVISED PROVISIONS
MISCELLANEOUS
SQc 5 Proposed Constitution Existing Constitation
- Article XX, Section Article X, Section 1, paragraph 3
" Conviet labor shall not he ot out by contrnet to any persos, The lnbor of convicts shall net be Tt out by coniract s any
) Individus!l comvicts way oblain cuploymentl a3 provided by persos, copertnership, company or corporntien, and the Togin-
statute. latuse shall, by Inw, provide for the werking of convicts for the
s beaxfit of the State

Comment: The Commission coneluded that the prohibition against the letting
out of convict lubor by contract was & necessary constitutional provision. The
first sentence of the Commission proposal restates, without substantive change,
the existing prohibition, The terms *'copartnership'’, “company”’, the ““corpo.
ration'’ were deleted because they are included within the legal definition of the
term ‘‘person.’’ The Commission recommends deletion of the second clavse of
the existing provision and the substitution of a new sentence. The existing
language mandating the Legislature to provide for the working of convicts for
the benefit of the State & ambiguous. Sinee the letting out of conviet labor by
contract might, in some instapecs, be construed 23 benefitting the State, this pro.
vision appears to weaken the prohibition against the letting out of convict labor.
At the samo time, a niarrew interpretation of this provision would secm to pro-
hibit the parole and work furlough programs enrrently in use by the Depart-
ment of Corrections. The Commission proposal eliminates these problems and
rocognisee the responsibility of the Legislature with respeet to the eorrectional

system.

(88)




Comment:
provision
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26 PROPOSED REVISION OF THE CONSTITUTION
Propoced Constitution Existing Constitution
Sestion 3 Beaction 3
. ADNg officere and employees, eroept inferior See. 2. Members of the Legisfature, and public offcira
o.I::‘S‘.“ P k exempted by m.’;!..ll trko and sedh wod cmpleyors, excrutive, Jegialative, and judfelal, except such
scribe this sath or wWlrmation hefore undertaking tholr duties, inferior officers wnd employecs as may by law exemgted,
and o Other catk or rmation may be required: shall, defore they eoter wpoa the g-m ol their respective of-
M e as mmeassdy temnly awear (or affirm) that 1 Sers, 1ake and sobocribe the folloming/Aath or afficeastion :
will true falth sod alwglience 1o the Cosatitations of the o PP 2 wmery B0 molepftly swonr (or affrm) that
Usnited States and of Califodwis, 1 will support nnd defend I will support 10d defend 1ha C teticn of the United Btates
thess agalnat all encmien, and N will well and faithfuly dis. sod the Constitutios of (B of Califeenia spainst all
chsrge (8o duthes I em undertoddng. I take thla obligation ewemben, foreige awd domospd®; that I will bear troe faith end
freely without resstvation or perpos gl evaslosm” alleginnen to the Cesatipftion of the United States and !he
Conditetion of the S of California; that T take this obil-
€’ gation freely, any mental reservation or parpose of
evasion: ond that iN well and faithfelly discharge the dutien
upon which I ag/abont te enter.
“And 1 do swear (or a¥irm) that I do not advorate,
nor um 1 o Sember of any party or erganization, political or
Mberwhe Abst now ndvocates the overthrow of the Govern-
ment ol he United States or of 1he State of Coliformia by feecn
or vigiace or sther wolawfal moans ; that withia the five yramn
impfdiately preceding the taking of (his onth {or afrmaticn)
T Xave not been o msember of any porty or organization, pelit.
nl or sdderwise, that advoented the overthrow of the Govern-
ment of the United States or of the State of Califormin by

orce or viodeace or other malawful mense exorpt ns follows:
{14 mo affliations, write in the words “No Exceptions™)
sud Wat durfeg wock Lime ax T ho'd the office of .. SPR S
(nnvos of ofce)
Wy ndvecete nor beceme o member of aay party or or
ganfzntion) itien) or olherwion, that ndvocentm the overthrow
of the Curdgament of the Unlted States or of (he State of
Califorain by Yoree e viokince or other unlawfnl means.”

And no otherNgath, declaration, o test, shall be required as
2 qualifention sy publle office or employment.

"Tublic officer as emploayee” lnclodes every officor and em-
ployey of the State, \nchoding the Usdversity of Califernia,
crery owinty, eity, et sad county, @striel, and ssthority;
incloding amy departmend division, buresu, bheard, commiasize,
azency, oc isstrgmentality any of the foregeing,

I will

eposed Scetion 3 retaing in more concise langunge the existing
Qesignating the persons who must fake the oath of office,\{he time

when iUfmust be taken, and parts of the existing oath form,
Tho/Sccond paragraph of the existing oath was deleted due to its uncongtitu-
tiopdlity. Voged v, County of Loz Angeles, 61 Cal, 24 18 (1967).
he prohibition that no other cath may be required as a qualification

ublic office or crployment in retained,

/ The last paragraph of the cxisting provision listing various public officers

in this State.

and employoes wias deleted an unnceessary, ' All public officers and cmployees'’
includes, without neeessity of definition or deseriptive listings, every person
serving on or employed by a governmentally constituted organization or agency

Gection 4

%. ‘a) The Jexhlateee :dhall provide fer porieds of

disgualification from gaMle «fco for comvietlom of desiennted
(elenles,

(d) A perron osmvicied of giving or offering u brlhe s proe
cure ha election or nppolinlment to pablic ofico i dingmlibed
from amy public ofMce,

Existing Constitution
Sectiens 10 and 11
See. 100 Exery petson sball be disgralified from holding any
oifive of profit In ds Niate who shall bavo leen convielied of
Pav g wivem or offered n Bl 1o procure Ms election o mp-
poant et

Laws shall be wadle Is exedode from offter, = 1ving
o ferws, Tuwd Grome the vight of saffinge, | personn oonyietol
of lwilury, perjury, feegery, malfessance in office, or other hich
erimes, [The privihige of free welrnge shall be supported by
Bawn argelnting edectionn and probibiting, wnder nidequato pee-
Altiex, ol wndue fafluence 1dercon from power, bribery, tumule,

== or other lmproper practice.) *

* Rracketed

stions of Scction 11 are metl pertinont 1o revised
Boctbon

bat are trented alnowhere,



ARTICLE XX-<REVISED PROVISIONS 14

Comment: The proposed Scetion encompasses only those portions of existing
Seetions 10 and 11 relating to disqualification from holding publie office. The
provisions of cxisting Scction 11 relating 1o disqualification of clectors and the
protection of freo suffrage were tramforred to propesed Article II (Voting),
Scctions 1 and 3. See Constitution Revigion Commission, Proposed Kevision of
the Califernin Constitution, Part 2, pp. 17-22 (1370).

The absolute disqualification from holding any publie offiee upon conviction
of having given or offerod n bribe to obtain public office, presently found in
existing Section 10, &5 retained withoat change in substance in proposed See-
tion 4 (b).

: Proposed Bection 4 (n) empowers the Legislature by statute to disqualify
Of; ' persons from holding publie office upon conviction of such felonies as the Logis.

3 lature may designate and for such periods of time ow it may deom approprinte.

l The Commbsion recommends deletion of the partial listing of specific erimes
P\ and the inferred existing provision that disqualification iz for life. However,
E the Legislature by statute may econtinue a lifetime disqualifiention upon eon-
viction of designated felonics, as ““for )ife’" may be onc of the ‘‘periods of
disqualification’” within the meaning of the propesed Section

The existing reference to jury duty is deleted in faver of statutory treatment.

Proposed Constitution Existing Constitution
Section 5 Section M

person, corporation, or orgasfentise that advo See, 19, Nelwithstanding any
ow of the poreeamest of the United Henteas or witutiem, no geeson or orgasie whick advecatos e over
cce, violeare, or other walawfel means, or throw of the Covernsent o Dnited States oe the State by
t of a foreign goveramsent againidt (he freve or vielence or off plawiul means or whe ndvecates the
nt of hostilities, may not hold pablic wepport of a fecei ornment ngainst the United Siates in
clve tax cresuptice. The Legislature tte ovent
of this seetion. y office or evogdoyesent ander thie Siate, iscluding

wovision of théa Con-

advocates the sepyg
United HStaten In the
ofce or employment ex
shall provide for enf

ority, doord, burcas, commission or other podlic agency of
this State ; or

(b) Recelve any oxemplion from any tax lmgpesed by this
State or any counly, ity or county, city, district, political sub-
divicion, suthority, board, derenu, commimion or other public

— beemey of thin Sinte
The Tepiclatere shall ennct sach lnws 35 mey be mecesaary
to enforee the provisioss of this scotien,
Comment: | n3 the substance of existing Section 19

ftting to state the provisionNgore eonsiscly. The proposed Seetion
co ® all other provisions of the Constigion with respeet to the holding
any public office or employment within the™{ute and the right to reccive
any exemption from taxes imposed at any level o te or local government.

The deseriptive cnumerations of public bodics and 9¥ug autherities found
in subpnragraphka (n) and (b) of existing Soction 19 were deleldd as unneeessary
for the rensons stated in the Comment to Scetion 3. '
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* ASSEMBLY COMMITTEE ON ELECTIONS AND REAPPORTIONMENT
HENRY A. WAXMAN., CraimMan

ANALYSIS - ACA 42 (BEVERLY)

As Amended

v

HBEARING : Wednesday, May 3, 1972, 3:45 p.m,, Room 2170, State Capitol

: ! 1. Most of the ACA concerns non-substantive mattecs, consoli-
n# and cleaning up language,

2. The substantive changes~ are the following:

a, P, 3, line 23: the language on conviot laboris changed.
Labor representatives on the Commission opposed this change since there has
been a court decision interpreting the language deleted, The Commission feels
there is little or no substantive change in the new language,

b. P. 4, line 12: the section on mechanics liens is revised,
There was a minority report on this change which felt that further language should
be offered to clarify the section. "Such liens may not require a property owner
to pay more than the agreed amount for a completed work of improvement,” The
Commission felt the language “protection against {nequity " takes care of
the problem. (Minority report {a enclosed,)

¢. P. 4, line 21: the entire section has been deleted,
The Commission felt that certain terms of appointment or office should be
decided by the Legislature rather than requiring a constitutional amendment
fe;lch time it was appropriata t© have a term of office or appointment over
ur years.

d., P. 5, line 5: this is a new section on disqualification
from public office for conviction of certain felonies. The deleted section stated
that laws shall be made excluding from office, serving on jaries, and the right
to vote, individuals convicted of bribery, perjury, forgery, malfeasance in office,
or other high crimes. The new section gives the Legislature more latitude {n
determining the crimes and the length of disqualification from public office.

Non-substantive changes are the following:

1. Section ] is identical la
is repealed, nguage to Article I, Section 3 which

XX, Section I which is repealed, entical language to Article

The first sentence relating to the boundaries of C
alifornia allo
them to be changed by statute, The existing Constitutional provision, se:tinqw.
forth the boundaries in detail, 1s repealed. Any change in boundaries would have
to be approved by the federal government. .

3. Section 3 is {dentical to Article II1, which {s repealed,

S, 4. Section 4 13 identical to Article XX, Section &, which is




ACA 42 (BEVERLY) - Continued

5. Article X, Section | remains the same except that the paragraph
on convict labor is deleted and resvorded {n another section, The ACA doublejoins
Proposition 10 which appears on the June ballot, (Proposition 10 repeals the first
two parmagraphs of Article X, Section ] but retains the paragraph on convict labor.)

6. Article XX, Section 15 {s amended to clarify the section on
mechanics liens.

7. Article XX, Section 16, setting forth maximum terms of appoint=-
ments is deleted.

8. Article XXOV, Section 718 substituted for Article XX, Sections
10 and 1ll, The new article allows the Legislature to provide for periods of dis~
qualification from public office for convictions of designated felonies, ex~ept
that a person giving a bribe to procure election or appointment to public office
is barred completely. The cld sections set forth specific crimes for which a
person could be barred from office, service on juries, and from the right of
suffrage,
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APPENDIX

MINORITY REPOKTS

This ehapter is comprissd of dissenty filed by mem-
bers of the Commission Ia opposition to the action
taken by a majovity of ‘the Commission concerning
spesifie sections, The number astigned to n diswent
corresponds to the applicable section of the revised
artiele. i

ARTIOLE XX, BECTION 12 (Existing Section 15)
On July 24, 1969, the following nmendment to See-
tion 15 of Article XX was proposcd to the Commis.
doa ; :
{Mechanies, materialmen, artisnns, and laborers
of cvery clasa, shall bave & Yicn upon the property
upon which they have’ bestowed Inber or fur-
nished material for the value of such labor done
and material furnished ; and the Legislature shall
provide, by law, for the speedy and efficient en.
forcement of soch liens. Sweh liens mey nol re-
quire a properfy owmer fo poy wmore then the
agreed amount for o compicled work of improve-
meend,

The proposed amendment was defeated by a vote
of 19 to 14.
Instead, the following amendment was adopted
“The ILegulaiure shell cnect provisions fo pro-
tect against incquitics."”

The Commiwsion adopted the amendment with the
intention that the Legislature should ennct measnres
to protect property owners arsinst double payment
of mechanics’ lien claimn, Tt moans nothing, for Tegis.
latures since 1879 have tried to proteet homeowners,

The Mechanien® Lien Law v o wource of great publie
dissatisfaction beenuse it requires a property owner
cither (o pny somebody clee’s bill, or face the threat
of losing his property, Mechanies' lich cloimants ean
enforee their elaims for debts which the property
owner never incurred nnd did not agree to pay, This
is the injustice which the defeated amendiment would
have prevented

It is conecded that if a properly owner incuns
dobt for the improvement of his property, Ihe ereditor

. should have n lien on the property to sceure the pay-

ment of the debt. But injustice ceciirs when the prop.
erty owner pays the full agreed priee to the prime
contenetor, nnd the prime eontractor, in tusn, faiks 10
pay his sabeontractors or materinl supplicrs. For ex.
ample, nfter the property owner hax paid the full
coniract price 1o the prime contraetor, the prime con.
tractor may nevertheles fail o pay for the masonry
work, which cost $2,000. Therefore, the prime contrac-

(47)

for owes the raasonry subconlirsctor $2,000, The prime
contractor should pay the subcaniractor. The prop-
erty owner should not be required to assume thet bur-
den. To carry the example a step further, If the ma.
nonry swbeontractor fails to pay the brick supplier
#1000, shonld the brick supplier in justice be per-
mitted 1o foreelose & mochanic’s lien against the prop.
erty owner? This result cannot be defended as a work
of justiee,

The injustice feeds upon itself, beenuse the brick
supplier in the example, aware of his mochanic’s len
rights sgrinst the property owner, ean afford to be
penerons in extending eredit, 1f it tarns out that he
extended credit to o bad risk, he weed net be con-
cerned. Mo is protected by hin mechanic's lion rights
ngninst the property owner.

In recognition of this fundamental injustioe, the
Legisiature has from time to time adopted protective
measures which attempt to treat the symptoms of a
dincase while not resching the discase itself. For cxam.
ple, & potential lien elnimant must notify the property
owner of hix name and address beforo be rocords a
mechanies lien. In theory, this gives the owner an
opportunity ‘o proteet his property by making certain
that o1l of the contractors and subeontractors om the
Jub have paid all of thelr bills But in practice this
doesn 't work out

Even on small jobs, the property owner gefs netices
from 40 or more contractors and material supplier,
For most property owners, 1 construetion projeet is
a once in a lifetime event. Heo eannot set up an andit
ing system equal to the task of providing protestion
ngrinst mechanies” Hens,

The preliminary notice provides no protection at
nllif the property owier hag made advanee pnyments
to his ceertenetor, nor if a eontractor or subcontractor
elaims he paid a bill when he did not do so.

The property owner should be required to pay the
entire agreed price for a completed project. After
mcehonion” lien elaimants have divided that aymeunt,
they <hemld] pot be permitted o enforee further re-
Covery agninst the properly owrer. To the extont that
sieh 1 rale would limit the potentinl recovery under
mochanies” lions, it would enconrago elaimnnts to look
mare clasely to their customcrs for payment. This ix
ne innevation, Al other ereditors Jook to their ens.
tamers, rather than the ultimate consumers, for pay-
ment.

It wax argocd before the Commission that the pro-
posedt nmendment might in some cases prevent wage
earners from enforcing mechunien” Hen rights, But
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48 PROPOSED REVISION

wage carners are adequately protocted by the Divi
sion of Labor Law Enforcement under current law.
And, most wage cerncrs are also properl) owners
who would benefit’ with ail other property owners
from the proposed amendmoent.

Tt waz argued in the (lommission that the prime
contractor is the | t of the owner for the purpose
of incurring mechanies’ lien obligations. No such
ageney exiats; typieally, the primi contractor is an
independent comtractor who exercises independent
authority as distinguished from an sgent. It is as an
independent contractor that he contracts with subcon.
tractors. ’

Property owners shoull bo protected asgainst the
unjust application of the Mechanies' Lien Law. They
should net bo required by law to pay the debt of an-
other on pain of losing their property. The construe-
tion indnstry is entitled 1s cxpect the property owner
to pay the full agreed price, not more than the agreed
prize. The present strueture of the mechanies" lien
Inw encourages the extension of eredit to insnbdantial
contractors and subcontractors, and makes it possible
for them to remain in husiness, Under the present
gystem, the debts of the sonstruction industry are im-
posed npon innocent properly owners who did not in.
cur those debts Such clear injustice shoud not, and
must not, continue to find support in our law.

The forcgoing Minority Report was applicable on
July 24, 1969. At the Commission meeting in Los
Angeles on February 19-20, 1970, the Drafting Com.
mittee ehanged the wording, but not the substance, of
Section 15, ns follows :

““Mechanies, materishmer, artisans, and laborers
of every class shall have a licn on property fur
the value of labor bestowed on, or material fur.
nished to, the property. The Legidature shall pro-
vide for speedy and efficient enforeement of the
licn and for protection agains incquity. "’

Tho proposed nmendment of : "'-\'M:'h liews waw not
require a properfy owner fo piy wrore Han the egrecd
amonnt for a completed wark of improvesest’ may
ensily be appended 1o the seetion a8 pow reading, and,
therefore, the substantive argument of the Minority
Report, as above stated, i ox relovant and cogent as
when first preented and voted on,

Danm, G, Arvomieit, S
1Tauny Dawor

JAcx A, Beaven
Giartey Ninaxnon

Jorw Mo enen
Jamra 8, Canrraxn
Ricnmaxn Canrgnreg
Jamn ¥, Coares
Orw 1, Frosr

Rurn Coeomen Gorra
1" N. HynoMman

OF THE CONSTITUTION

I"avn Masox

Doxan McCrLuzrs
Faanx F. Naxaoroma
Ronxrt B. Ossonxe
Doxare H. Provsems
Gro. W. Rocuesren—Author
Mgz, Eant, B, SuogssiTi
Sou SILVERMAX

Jonx A. Sreovy

Muinvox M. Tragve
Jonx A. Vies

ARTICLE XX, S£ECTION 13 (Existing Section 21)

Many Commixsion members dissent from the Com.
mission s netion en Section 21 of Article XX, relat.
ing to workmen's compensation. The Commission, by
a narrowly divided vote, recommended that wot a
single word be changed in this 400 word seetion. The
fifty.year.old languagoe of the section not only contning
the verbinge of 1918 but it preserves unnecessary
phrases and a series of concepts totally inappropriale
to the revised Constitution,

The Commission s unanimonus poliey decision was to
preserve the snbstanee of Scetion 21 but, following its
wsanl practice, it requested that a committee recom.
mend the deletion of unnecessary Janguage and & mod.
ern statement of the retained language. This was dome
end the rephrascd seetion is appended to this report.

Perhaps the mest dramatic example of the inapt
termimmlogy of 1918 is the existing provision that
states, ** The Legislature is hereby vested with plenary
power wnlimited by any provision of this Consfiintion,
to create and enforee a system of workmen's compen.
sition.”’ Similar language is found in the Constitntion
with respeet to the State Mublie Utilitics Commission
dating from 1911, and both the Commission and the
Leginlature are ngreed that the language is inapt and
should be reviscd in respeet to that Commission,

The old provis™a does not, of course, mean what it
appears fo say sinee no one would think that it in.
tended to eliminate the provisions of the Constitntion
with yespeet to oquality before the law or with respeet
fo making gifts of publie money. Many other pro.
visions of the Constitution that were never intendel
to be «climinated could be cited, ns for example, thos
relating to the powers of local government ar the
powers of the Governeor.

This minerity report recommends to the legisla-
ture, therefore, that it express the meaning of thix an-
cient langrange ax it was vestated in commeetion with
the 'ublic THilities Comamission. Thus, the soepzestod
rew seetion world sny that the Tegidinture may con.
fer on a commbsdon legishntive, cxeentive nnd judicial
powers in the field of workmen s compensation,

Wi vespeetfully sngrested that the Legislature

inelnde the revised Inyrunge in it propesed constitn.
tionad revisbon, and that (0 sk those interesterd in this
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ARGUEMENT IN FAVOR OF PROPOSITION L? (ACa 42)

The main purpose of this measure is to reorganize Article III
of the California Constitution in accordance with the recommenda-
tions of the California Constitution Revision Commission., It
collects in a single article various provisions relating to the
State that are presently scattered among different constitutional
articles. The measure simplifies and modernizes provisions
relating to federal supremacy, the boundaries of the State, the
State Capitol, and suits against the State. The existing law on
all these matters is not changed, but the Constitution is
simplified and improved.

This measure also removes from the Constitution a provision
limiting the term of any oificer or commissioner to four years
unless the Constitution ggfcifies a longer term. This is an
undesirable provision because it makes a constitutional amendment
necessary any time éé agency is created with terms longer than
four years. Such an amendment was required, for example, in
order to create 8-year texrms, for the members of the State
College Board of Trustees.

In the future, we may wish to establish new agencies in
the fields of education or environmental protection with texrms
longer than 4 years. If a constitutional amendment is required,
the people will be put to an unnecessary election expense
because of the existing constitutional limitation. This
limitation serves no useful or legitimate purpose and should
be removed. ‘ '

This measure is supported by the League of Women Voters.

Its passage will continue the task of simplifying and clarifying



 ARGUMENT IN PAVOR OF PROPOSITION_ ____ (ACA 42)
EBroposition continues the work of the Constitution Revision
Cammission by updating and modernizicg our State Coastitutica. In
the revision proposal Six sections are rearranged, one iz repealed
and one npew sectioa L5 added. All basic rights are retained. A

"¥ES* vota on Proposition simplifies provisions relating to federal

supremacy, state boundaries and suits agalnat the State, and collects
various scattered provisions into a single article. Existing law on
these matters i3 not changed, but "the Constitution is simplified and
improved.

Froposition deletes a provision limiting terms Lo four years.

This limitation is undesirable because it makes a constitaticnal amend-
ment necessary anytime an exception is desired,

Proporition almo protects electad State officerm in all 3
branches of governnent by providing that their salariee can't be
reduced during the term for which they were elected and makes salary
statates appropriacions. This will not increase the coat of govern~
nent or cost the taxpayers more, but will streagthen the independence
of all 3 branches of government.

A "YES" wvote on Proposition will coatinue the job of
ravinion begun several years age to revise and modernize California's
Constitution zo that it .vul be a clear, concise and workable docu-

*

ment.

Propesition i3 a completely nongartisan messure., <This le

illestrated by the fact that this messure passed both houses of the
Legislature with oaly cae dissenting vote. This measure is also
supported by the League of Women Voters.

Vete *YES" on Proposition : and help keep California's govern~
ment efficient and effective. y ‘

JUDGE ERUCE W, SUMMER, Chalrman ROBERT G. BEVERLY, As

Constitution Revisica Ccamisaion 46th District
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The undersigned author(s) of the primary

argument in favor of ballot proposition ACA 42

at the general election for the State to be held

on November 7, 1972, hereby state that such

argument is true and correct to the best of their

knowledge and belief.

sxcusngg,%nz

SIGNED

SIGNED

- — . —— —— . ———————————— W .t s w——

S— 2-72.

DATE

DATE
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STATE OF CALIFORNIA RECEIVED
111 CAPITOL MALL
SACRAMENTO. CALIFORNIA 95814 AUG 31972
August 2, 1972 CAPTOL OFFICE.

Honorable Robert Beverly
Member of the Assembly
State Capitol

Sacramento, CA

Dear Assemblyman Beverly:

This office has been notified that Speaker of the Assembly Bob Moretti
has appointed you to coauthor the argument in favor of ACA 42,
The argument may not exceed 500 words,

This measure may appear on the November General Election ballot if
enabling legislation is signed by the Governor. Until such legislation
becomes law, we will assume that this measure will qualify for the
November election. The State Printer has given us the deadline of
August 15, 1972 by which he must have all copy for the ballot pamphlet.
Since the enabling legislation has not been signed into law at this date,
we must proceed on a time schedule which allows for the preparation
and submission of primary and rebuttal arguments. Accordingly, we
request your cooperation in submitting the primary argument by
August 4, 1972,

I enclose for your convenience an "Author's Statement' to be signed by
each author of a ballot argument as required by Elections Code Section
5350. Thank you for your cooperation.

Sinzly yours, m

David M. Weectman

Associate Counsel and

Deputy Secretary of State
DMW:alf -

Enclosures
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R State of California
AP LIEUTENANT GOVERNOR'S OFFICE
FACRAMENTO B5514

ED REINECKE August 1, 1972
SIEUTENANT GOVEANON

The Honorable Nicholas C. Petris
Hember of the Senate

Room 3082 State Capitol
Sacramen:zt CA 95814

Dear #

As Lieutenant Governor, I am designated by statute
to appoint State Senators to write or coauthor ballot
arguments for Constitutional Amendments.

[ an hereby appointing you to coauthor the supporting
argument for ACA 42 for the November 1972 ballot.

The Assembly author is Assemblyman Robert G. Beverly.
This argument cannot exceed 500 words and should be
filed with the Secretary of State not later than
August 4, 1972. Please also file a copy with the
Legislative Counsel.

Sincerely,

A4

ED REINECKE
ER:vm

cc: The Honorable James R. Mills
The Honorable Robert Moretti
The Honorable Edmund G. Brown, Jr.
The Konorable Robert Beverly,~



Chambers of

Bruce W, Suwumer
Presiding Judge

ROBERT A BANYARD
CHARLES A, BAUEN
LLOYD E. BLANIMED. JR
WALTER W. CHANMAMZA
AOBERT L. CONIrMAN
FONALL 1., CROOHWSMANK
FRANK DOMENICHING
SAMUEL DREIZEN

JOHN L FLYNN. JR.
HERBEAT & MERLANDS
JAMES ¥ Jupar
ROBERT P, KMNEELAND
KENNLITH £ LAE
WiLLlaMm S LEE

BYROMN K MeMILLAN
WILLIAM L MURRAY
CLAUDE M OWENS

J E T RUTTER

HARMON C. SCOVILLE
WALTER £ SMITH

MARK A. SODEN
WILLIAM C. SPrEns .
H WALTER STEINER
ERUCE W, SUMNIR
MAYMOND THOMPSON
JAMES K. TURNER
LESTEM VAN TATENHOVE
RAYMOND F. VINCENY
KENNETH WILLIAMS

Supertor (Jourt of the State of California

(Tonuntp of Orange
Santa Ana, Galifernia

August 1, 1972

Mr. Sam Farr )

c/o Assemblyman Alex Garcia
State Capitol

Sacramento, Calif.

Pear Sam,

This letter authorizes you to affix my
signature to the arguments in your possession
supporting ACA 42 and SCA 32, both of which
measures have been finally passed by the
Legislature.

Thank you for your assistance in
securing passage of these important propo-
sitions. 1If there is any difficulty in my
giving you authorization to sign my name
by this letter, please contact me immediately.

Sincerely,

Bruce W. Sumner
Chairman, Censtitution
Revision Commission

BWS:c
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BOB MORETTI
SPEAKER OF THE ASSEMBLY
-

July 31, 1972

Honorable Robert Beverly
Member of the Assembly
State Capitol

Sacramento, California

Dear Bob:

Mesars CryuronniA LESSLATUAT
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As author of ACA 42 I am appointing you to write the
ballot argument in favor of this measure. The Lieutenant Governor

will appoint a Senator as co-author.

The argument cannot exceed 500 words and should

be filed with the Secretary of State no later than August 4,

Please

sign the enclosed affidavit and file it with the Secretary of State

with your argument., The co-author should also sign it,
Sincerely,
BOB MORETTI

BM:em
cc: Secretary of State

Lieutenant Governor
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ANALYSIS OF ACA NO. 42 (Beverly)
As Amended in Assembly June 1, 1972
1972 Session
Fiscal Effect:

Cost: None.

(2L/179 “wy) 2b WIv

Revenue: None.
Anlaysis:
This proposed consitutional amendment would:

1. Repeal Section 3 of Article I which declares the
state to be an inseparable part of the American Union and that
the U.S. Constitution is the supreme law of the land. This
section would be reenacted in the proposed new Article 3.

2. Repeal and reenact Article III, relating to the
separation of powers, into the legislative, executive and
judicial branches and include in the new Article III the
existing Section 3 of Article I above and the existing Section
I of Article XX which declares Sacramento to be the capital,
and Section 6 of Article XX relating to suits against the
state. The new article includes a new section declaring the
boundaries of the state to be as stated in the Constitution
of 1849, as modified by statute, and repeals Article XXI
which sets forth the boundaries by metes and bounds. The
new Article III also provides that salaries of elected
state officers may not be reduced during their terms of
office and that laws which set such salaries are appropriations.

The amendment moves Section 1 of Article X prohibiting
private contracting of convict labor to a new Section 5
of Article XX.

The amendemnt 21so repeals:
1. Article X (except for provision relative to contracting

inmate labor) which provides for the establishment and operation
of state penal facilities for all felons.



ACA 42 (Continued)

2. Sectfon 16 of Article XX relating to the term of
office of any officer or commissioner not fixed by the
Constitution.

There is no direct cost to this amendment.
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